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Cnmgritution of India, 1950 - Art. 14, 16, 226 309 & 310 -
Industrial Disputes Act, 1947 - S.10(1)(c) - National Rural
Employment Guarantee Act, 2005 - Maharashtra Recognition of
Trade Unions and Prevention of Unfair Labour Practice Act, 1971
- 8. 30 - Present bunch of petitions arise out of awards of Labour
Courts granting reinstatement with continuity of service, on which
the Petitioners have based their claim for regularization - While the
Petitioners secured awards in their favour in different years granting
reinstatement with continuity of service from the date of illegal
termination/retrenchment, many other daily wagers continued in
service by reason of nor -etrenchment and their services had been
regularized - Petitioners' reinstatement in daily wage service only
by virtue of Labour Court awards - Some of other daily wagers,
whose services were regularized, were junior to the Petitioners -
Petitioners based their claim on invidious discrimination and
violation of Art.14 of the Constitution - State of Haryana resisted
Petitioners' claim for regularization on the ground that initial
recruitment was not according to Rules and they were illegally
appointed and moreover there was a break in their service disentitling
them from counting their period of absence towards employment -
High Court held that in the absede of Recruitment Rules not
possible to read violation of any Rule in the appointments made
many years ago - Further held that reinstatement by Labour Courts
related back to the date of retrenchment entitling the Petitioners to
count their period of unemployment towards the length of service
required for regularization - Court further held that Industrial
Disputes Act, 1947 was a piece of beneficial legislation, and unfair
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labour practices as contemplated in Entry 10 of the 5th Schedule
to the Industrial Disputes Act resulting in invidious discrimination
in the present case, deprecated.

Iurther held, that writ court can well apply industrial law principles
for the lirst time on the principlc ol expedicncy - Entry 10 (supra) is a Rulc
against exploitation and the present bunch of cascs eminently [it for exercise
of cxtraordinary jurisdiction for a gencrous and purposive construction to
meet criscs of human affairs - Further held that many daily wage workers
may not hold posts under the State or in conncction with the affairs of the
Statc but they deserve to be looked at with a humanistic view - Peuitioners
in the present case were employed as daily wagers by the Forest Department
in far of places where many pcople may not be willing to take cmployment
and whosc services may not be governed strictly by Rules of recruitment
- Their rights deserve to be cxamined and declared from the vantage point
of industrial law principles - In casc of arbitrariness, Writ Court could well
apply principles of secondary review - Thercefore in the present cases
equilibrium has to be restored by granting status quo ante and 1o bring
Pctitioners at par with their counterparts, who were not retrenched and had
sccured benefits of regularization by administrative orders without judicial
intervention - In view of above, rights of the Petitioners for antedated
regularization of service declared in their favour - Writ Petitions allowed.

I1eld, that the Constitution Bench in Umadevi has authontatively
issucd a mandate to the High Courts and to the Supreme Court 1o desist
from issuing mandamus to the employer States o regularize and absorb ad
hoc, daily wage and temporary employees in regular service who had
sccured employment without following the procedure preseribed by the
rules applicable for recruitment to posts as that would violate the right off
cquality of opportunity under arlicles 14 and 16 of the Constitution of India
to those who werc available in the job market and were deprived of the
opportunity of application and contest (o such posts. Itwas held that such
appointments madc contrary to the scheme o1'the Constitution of ensuring
cquatl opportunity in public ecmployment preserved by article 16 cannot be
regularized even on the ground of discrimination and neither the Supreme
Court nor the High Court would issuc any such dircetions ol making
permanent such as arce rank usurpers of public officc on the grounds of
discrimination which is contrary to the constitutional schemce of making
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appointiments to Govemment service or public employment. The Constitution
Bench did not agree with its earlicr view taken in Dharwad District Public
Works Dcpartment v. Statc of Karmataka, 1990 (1) SCR 544 which was
overruled.

(Para 12)

Iurther held, that the Constitution Bench also found its carlier
dircctions issucd in para 50 of Statc of [1aryana v. Piara Singh, 1992 (4)
SCC 118 as inconsistent with the conclusions reached in para 45 of the
judgment which werc held to run counter to the constitutional schemc of
cmployment. Piara Singh was declared bad law. The Court decreed against
such ecmployment made de hors the rules of recruitment and dirccted that
such ad hoc, temporary and daily wage employeces have no rights but can
be given preference on the basis of their experience at the time the same
posts arc filled on regular basis by open sclection and the condition of age
bar should bc waived off for them. Ten years of irrcgular ad hoc or daily
wagg service scrvice was aceepted in the formula evolved as sufficient to
grant rclicf, But this was ordercd as a one-time measure. It may be added
here that the incubation period in the old schemes for rights to mature was
thrce years conceived by Government in its policics.

(Para 13)

I'urther held, that however, in the preface to the judgment in
Umadcvi in para 2, the Court obscrved that a sovercign Government,
considering the economic situation in the country and the work to be got
done, is not precluded from making temporary appointments or offcring
employment or engaging workers on daily wages to mect the exigencics
of adminmistration.

(Para 14)

Further held, that the Court noticed the newly cnacted, The National
Rural Employment Guarantce Act, 2005 the objcct of which is to give
cmployment to at lcast one member of a family for 100 days in a ycar on
paying wagcs as fixed under theAct. The Court was pre-occupicd by the
central theme of the judgment that where there arc public posts and regular
vacancics available, they deservedly require to be filled in terms of rules
of recruitment and not de hors them. The vacancics cannot be filled "in a
haphazard manner or bascd of patronage or other considcrations, Regular
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appointment must be the rule”. An alarming situation had arisen in the
country, the result of which was Umadcvi where the Union and the States,
besides the instrumentalities of State had resorted o mass scalc irrcgular
appointments especially in the fower rungs of the service against cadre
without reference to the duty and constitutional limitations placed upon the
excrcisc of power to appoint by following and cnsuring a proper appointment
procedure through the Public Service Commissions or otherwisc as per the
rules prescribed and to permit these irrcgular appointecs or thosc appointed
on contract or on daily wage basis to continuc ycar afier year, thus, keeping
out those who are qualified to apply for the post concemned and depriving
them of an opportunity to compete. What the Court was preoccupicd with
was the dilemma of entrics through the backdoor and to check service
preventing regular recruitment.

(Para 15)

Further held, that the Constitution Bench was conscious that the
Courts have not always kept the Iegat aspects in mind and have occasionally
cven stayed the regular process of employment as is sct in motion and in
somc cascs, even direcled that these illegal, irregular and improper entrants
be absorbed into service. The Supreme Court called this class of employment
as "Litigious employment” which descrved no constitutional protection. The
Court noticed its carlier decision in A.Umarani v. Registrar, Cooperative
Socictics and others; 2004 (7) SCC 112 and re-affirmed its view that the
Statc cannot invoke its powers undcr article 162 of the Constitution to
regularize such appointments regularization is not and cannot be a valid
modc of recruitment by any Statc authority within the meaning of article 12
of'thc Constitution of India « -by anybody or by any authority governed
by a statutory ecnactment or the rutes framed there under. Ad-hoc
appointments could carn no regularization. Any length of service put in
through the back door of adhocism would not mcan that they had acquired
anght of regularization.
(Para 10)

i Further held, that workmen by definition may or may not hold

public posts. their cmployment may or may not be public cmployment, their
service conditions may or may not be governed by rulces, they may or may
not be backdoor entrics, they may or may not be entrics through patronage,
recommendation ete. in the public or private scetor but the State Government
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was empowered in its residuary power to employ them for work on State
or Central projects, in offices or in the field run by State Departments in
far off places, in the outback of the Forest and the Irrigation Department
then their entry was not per se abhorrent in special field conditions. The
employment in remote areas of daily wage employees may not necessarily
and may often not violate articles 14 and 16 of the Constitution. The labour
obtained at site in inaccessible areas may deserve the protection of rights
of local labour as easily found and willing to work in remote villages to carry
out projects or schemes of State Government by a local arrangement made
by offering employment to such people, labour being difficult to import by
applying constitutional principles and the impracticality of it that such an
exercise may entail and wasteful expenditure to tax payers money. Here,
costly advertisements placed in Newspapers may support and represent in
themselves money spent on meagre wages for a large number of local
labourers which effort may not be worth the candle. A very few ifnot many
would leave hearth and home to take up daily wage service in far off places
given the low wage which may hardly be sufficient to offset the displacement
overheads. I had occasion to deat with a case of a daily wage employee
in the Haryana Forest Department, just as the majority of petitioners are
in this case, in Damyanti v. Presiding Officer Industrial Tribunal-cum-Labour
Court, Panipat and another, 2012 (4) S.C.T.506 while sitting in Single
Bench, I then thought:-

" A daily wager or seasonal worker too is a workman with industrial
rights. No rule was shown to me as to how scasonal workers or
daily wagers are recruited. It is inherent that employment in far flung
places where the forest department has ongoing works to employ to
locally available labour. It is no answer that in such employment
opportunity there must be public advertisements to satisfy the tests
ofArticle 14 & 16 of the Constitution. In fact it may violate local
labour rights to introduce outsiders for menial, unskilled or semi skilled
daily wage work in the hinterland. In this context, I think thatArticles
14 & 16 cannot be stretched beyond breaking point for the State to
contend, as unfortunately it does in routine in such cases, that the
appoiilﬁnent is de hors the rule. I ask which rule is violated after
exploiting a low paid worker for 15 years and then citing rule of
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appointment of scasonal workers on daily wages and contending
that the Forest Department is not an industry. This is a matter ol
shamec for the forest department to ponder over.,"

(Para 18)

I"urther held, that labour and industrial rights deserve 1o be examined
on both constitutional principles and industrial law precepts preserved by
the special law of the Industrial Disputes Act, 1947 and the foremost
qucstion poscd in (iv) abovc has to be answered in the first instance whether
Umadecvi stands distinguished and explained in the landmark judgment
dclivered by R.M.Lodha, J. in Casteribe. The two judge Bench of the
Supreme Court dealt with the State law of Maharashtra cited as The
Maharasthra Rccognition of Trade Unions and Prevention of Unfair Labour
PracticeAct, 1971 (MRTU & PULP Act). The Court dealt with Section
21(1) and its proviso; Schedule IV Items 2, 5, 6 and 9 and cspecially with
Item 6 which is in pari materia with the provisions of Entry 10 of the 5th |
Schedule to the Industrial Disputes Act, 1947, the commonality being a faccet ‘
of unfair labour practice to kecp workmen as badlis, casuals or temporarics
and to continuc them as such "for years” with the objoct of depriving them
of the status and privileges of permanent workmen.
(Para 19)

Further held, that the argument raised by the Corporation in
Casteribe before the Supreme Court was that, where the Industrial Court
has found the Corporation to have indulged in unfair labour practice in
cmploying the complainants as casuals on picce-rate basis. then the only
direction which could be given to the Corporation was (o cease and desist
[rom indulging in such unfair labour practice and no direetion of according
permanency o those employces could be given, was rejected by (he
Supreme Court since it found specific power given to the Industrial/lLabour
Court under theAct to take ailirmative action against the crring employers
and orders can well be made to accord permanency to the cmploycees
affected by such unfair labour practice. The Court found nothing wron gin
the direction of the Bombay IHigh Cour granting status and permanceney
to the complainants employed as clcancers by the Corporation for its buses
running public transport. The dircetions issued in Umadevi were held 1o be
confined to orders passcd by the High Courts under article 226 and the
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Supreme Court under article 32 not to issuc directions regarding absorption/
regularization of daily wage or ad hoc employces unlcss the recruitment itsclf
was made regular in terms of the constitutional scheme. However, the
victims of unfair labour practice of the cmployer deserve freedom of
permanency where facts and circumstances demand in the canvas of
Casteribe.

(Para 21)

Further held, that the claim in this bunch of cases arises out of
Labour Court awards granting rcinstatement with continuity of service. [{
the petitioners werc kept out of service by illegal orders passed by the State
Government functionaries, the period of absence would have to be treated
as continuous service (o be added (o the total period of service with a ri ght
of protection under Entry 10 of the 5th schedule to the Industrial Disputcs
Actprovided they qualify as '‘workmen' within the mcaning of scction 2 (s)
ol the Act which ex facie they appear to be without any special proofby
way of'evidence. There is no dispute that the petitioners stand reinstated
to service in compliance of the orders passed by the Industrial ad judicator
and they may descerve to be put at par with the "fortunate group” to remove
the vicc ofunfair discrimination, where the "fortunate group"” secured orders
of regularization or permanency by the administrator and not by the Court.
The interim orders passed by the Division Bench of this Court should not
put the petitioners to disrepute of a litigious nature and should be understood
from the stand point of persons aggricved havin g approached the Court for
its protection under article 226 of the Constitution to sccure justice to
themsclves. Therefore, the cases in this batch in which persons have continued
in service by interim protection or otherwise, can be placed in the same
group together with those of the petitioners who approached the Court afier
thetr representations for regularization were rejected cither before or after
the pronouncement of the judgment in Umadcvi.

(Para 23)

Further held, that the question arises whether unfair labour practice
can be determined and established only through the process of industrial
adjudication or can the result be achicved by dircct intervention under article
226 of the Constitution or what we may call in cxtra ordinary jurisdiction
excreised by the Writ Court on affidavits without relegating the aggricved
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persons to a less efficacious and protracted alternative remedy available
under the machinery of the Industrial DisputesAct, 1947 afier such persons
have secured reinstatement through industrial adjudication where findings
have come that the termination or retrenchment was unlawful or illegal.

(Para 24)

Further held, that entry 10 of the 5th Schedule to the Industrial
Disputes Act, to my mind, requires no special adjudication by cvidentiary
proof to establish a jurisdictional fact of keeping "workmen as badlis,
casuals or temporaries and to continue them as such for years, with the
object of depriving them of the status and privileges of permanent workmen”
. where length of service spent in and out of daily wage service stands clubbed
by legal fiction obtained through labour court orders which have attained
finality, as it requires no special proof to determine the claims of the left
out group to bring them at par with the "fortunate group”. At this poin, it
may be appropriate to enter the question of unfair discrimination and
therefore to understand the law enunciated by the Supreme Court in Om
Kumar and as to how it might come into play on the facts of the present
cases.

(Para 25)

Further held. that the issue has been dclincated in question (vi)
above and requires no further elaboration in search of'an answer excepl
to visit the following extracts from the judgment of M. Jagannadha Rao, J.
speaking for the Court and surgically separating the two parts of article 14,
of arbitrariness and discrimination. Though the decision was rendered in the
context of disciplinary proceedings and imposition of higher degrees of
punishment for the roles played by the contesting delinquent parties, the
general principles laid down apply to all jurisdictions universally solong as
administrative action is under judicial review. In para. 51, the Supreme
Court observed that in the Indian scene the existence of a Charter of
fundamental freedoms from 1950 distinguishcs our law and has placed our
Courts in a more advantageous position than in England so far as judging
the validity of legislative as well as administrative action is concemed. When
the principle of arbitrariness is raised, proportionality and unreasonableness
comes to be tested on the Wednesbury rule which is well recognized in
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India. The administrative decisions have to be tested both on proportionality
and on unfair discrimination against alleged_egbitrarincss where the Court
applies the test of secondary review, the administrator playing the primary
role in selecting proportionality. However, when the classification based
under article 14 is brought in motion against the administrative action, the
principles of discriminative classification and arbitrariness arisc.

(Para 26)

Further held, that it thus follows that the Writ Court when faced
with unfair trade discrimination, it is constitutionally imperative and would
remain within its constitutional limitations in removing the vice of hostile and
invidious discrimination by putting a person un fairly discriminated to be
treated at par and with the "fortunate group" (as tested in this casc) bringing
about parity in treatment particularly when the "fortunate group” obtained
administrative orders of regularization/permancncy under policy schemcs
though those schemes may no longer be available by the State itsel without
court interference. There is no question of secondary review of administrative
action here in this case to be tested on grounds of reasonableness or
arbitrariness. The Writ Court becomes the primary adjudicator of unfair
discrimination which may arise out of statutory industrial ri ghts but tested
on the touchstone of article 14 by transporting Entry 10 of the 5th Schedule
to the judicial dais and which is not incapable of decision making in the extra
ordinary jurisdiction of the Writ Court, where the Statc is unable to satisfy
the Court that its action is free from discrimination and where the foundational
and jurisdictional facts are not disputed. The result cah be achicved simply
by applying the formula of long service rendered "for years" which is
statutorily protected by Entry 10. What is meant by "for years" 1s not one
of art. It is more a question of interpretation applying to it things like
intolerable and oppressive duration, point of frustration in service, loss of
hope, counterproductive to production of goods and services where the
spirit to serve might die, but viewed on principles of pragmatic humanism
which all may be difficult to measure. However, only thing is certain that
the employer must have long ago conferred permanency to a co-worker.
Itis difficult to express any opinion which is not necessary in this case and
is left open, that is, the numerical question of what is meant by or qualified
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to be "for ycar” in Lntry 10. [tis not nccessary because in these cases the
dates of the co-workers, the "fortunate group” is known in their respective
determining points. But 1 would say atlcast this much that it 1s a rulc against
cxploitation by a man of man himscl f.

(Para 28)

Jrurther held, that to put an aggricved person who has alternative
remedics before the Industrial Adjudicator to the throes of a trial only upon
an industrial reference where the cause can be cspouscd by the union alone,
would to my mind be adding insult to injury and delaying and postponing
the right to non-discriminatory treatment (o an unpredictable and unknown
point in time in the remote future crystallizing industrial rights. In this many
lives may be obliterated. Removing unfair discrimination today is of
fundamental valuc and is not the same thing as removing discrimination afler
long drawn out litigation. The Court cannot turn a blind cyc to this when
viewed from the prism of the cquality clausc. Therefore, the Writ Court in
my considered vicw can well apply industrial law principlcs, for the firsttime,
on the principlc of expediency through Entry 10 of the 5th Schedule of the
Act rcad with the ratio of Casteribe provided the facts arc not scriously
disputed, but not disputed for the sake of resistance and refutation. A
mcaning should be given to Entry 10in such a manner which saves ime
and cxpenses of marginalized workers, achicves cxpedition and saves
court's resources as well and avoids the agony of a protracted trial in a
labour court so long as the resull can be achicved m cxtraordinary writ
jurisdiction acting within the four comers o ['the law mostly on industrial law
principles. Theres ipsa loquitur rule can be appropriately applicd cautiously
and carcfully weighed between the competing interests o I"a weak citizen
and the powerlul State for localized labour SCrving i remole arcas.

(Para 29)

Further held. that there is a complete statutory prohibition against
an cmploycer, workmen or (rade union against commitling an unlair labour
practice. Though the consequences of violating the provisions of Scction
25T of the Industrial Disputes Actis punishment with imprisonment but that
docs not mean that cither the Labour Court or the Writ Courl is barred
1o excrcisc its powcers of making declarations and issuing dircetions where
a prima facic casc is made out of violation of the law. Where the issucs
on [acts are not found to be complicated ones deserving resolution only
by way of evidence and proofbefore the Labour Court then this Courtis

[ -
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not precluded to act in aid of a person suffering from continued right
deprivation due to unfair discrimination and to the contrary would remain
undcr a bounden duty under article 226 to strike down unfair discrimination.
Entry 10 is arule against exploitation. 1t is a rule against modemn day slavery
and against unfair domination. Unfair labour practice is akin to unfair
discnmination. They both belong to the same family. Entry 10 of the Central
Act and Entry 6 of the Maharashtra Act pre-supposcs that a body of
workers under the same employer and doing the same thing are permancent
whilc others not. Unfair labour practice would thus fall in the same cluster
of grounds of challenge of administrative action as those when the Writ
Court dcals wath in cascs of malafides, malice in law, malice in fact, bias,
colourable excrcise of power or abusc of authority and so on and so forth.
Merely because the Central Act does not contain specific provisions such
as thosc in MRTU & PULP Act and of Scction 30 thercof, it would not
deter this Court in writ proceedings to remove unfair discrimination whencver
found without resort to remedy before the Labour Court when the question
pure and simple to be adjudged is the number of years of service qualifying
test of Entry 10 or Entry 6, the laticr considered in Casteribe.

(Para 32)

Further held, that then it may be asked: Who knows where merit
tics? Who knows where the merit of thosc who evaluate merit lics? Who
knows where the truth lies in abstraction? Let us not sermonize or call
Moscs to write Tablets for us. Let us endevour to frecly, reasonably and
generously support such long drawn out exploitative cmployment of the
weak manual worker in a far-olt forest nursery (not in offices of'a Government
department) within the contours of the law and afford the petitioners some
semblancc of permanency albeil as labourers so that their day docs not
begin with sunset. Verily, they built the nation brick by brick till the landscape
was allered. They built the houses we live in, the restaurants we dine in,
the roads we travel on, the tarmac airplancs land in and takce off, and the
court we sit in to dispensce justice, They came to Court before the Judges
did. These are theanonymous builders of the nation with neither reward,
nor hope nor recompensc cxcept the meager daily wages earncd by them
which may not even be paid at the end of the day before they go home
lo god-knows-where.

(Para 36)
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Jurther held, that but so long as the word 'socialism' lives in the
Preamble to the Constitution, Judges are constitutionally bound to apply
distributive justice which postulates: "To cach according to his contribution”
Who can measure such contribution? Certainly not the Judge. But ycs, the
Judge can intervene as a surgeon might in case of failure of the physician
to cure the disease. The Court may calibrate the pipette of justice if the
administrator fails in his constitutional duty to discharge the burdens of
measuring that the minimal dose of succour required for comfort calculated
on the abacus of a social insurance plan paid with the premium of distributive
justice. Fundamental duties enjoined by article 51 A (j) of the Constitution
obligate all citizens to strive towards excellence in all spheres of individual
and collective activity so that the nation constantly riscs to higher levels of
endevour and achievement. Sadly, this part of the Constitution is crippled
with thirty eight years of dystrophy from the day when Parliament thought
it fit to imprint in the Big Book.

(Para 37)

Further held, that In the face of all this [ am inclined to think that
the present batch of cases appear to be eminently fit to exercise such extra
ordinary jurisdiction for a "generous and purposive construction" and an
approach can be adopted to meet the crisis of human affairs. Such view
is advised by the Supreme Court in M.Nagaraj for the Courts to cmulate
and follow which should be the paradigm principle of a dynamic and
pragmatic humanism injected by the syringe of article 14 into Court while
dealing with daily wage manual workers as distinguished from cases of thosc
persons who are appointed from the back door to public posts, scrvices
being strictly governed by statutory rules framed under the proviso to article
309 of the Constitution or by rules framed under statutory cnactments
creating independent instrumentalities of Statc, Boards, Corporations clc.
[tis the constitutional duty of a citizen Judge as it is of cvery other citizen
of India, that it is a duty preserved and instructed by article 51 A (h) of
the Constitution introduced by the Forty Second amendment carried out
in 1976 by Parliament that it is the fundamental duty of every citizen to
develop a spirit of humanism’.

{Para 40)
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Further held, that humanism became a constitutional word of far-
reaching significance for all citizens of India to emulate and feel bound down
to honour, including Judges and bureaucrats to temper their judgments and
adminjstrative decisions with. A Judge of the High Court is after all a citizen
first and then by virtue ofholding office, a J udge. If a duty is cast on the
Court and on the administrator by the Constitution or by the law to observe
such moral duty and ethical standards, it is far greater and more sublime
than any of the rights, privileges or powers they may enjoy or exercise for
the administration of justice or in governance. The Constitution is a humbling
document, an eternal fountain ever sprouting and beni gnly guiding power
and authority to decide fairly, reasonably and proportionately to the cause.
‘This itself works as a self-restraint on its constitutional boundaries. A Court
can be perceived as a decision making apparatus sanctioned by the State
by virtue of office to make socially just orders in accordance with the law,"
the decision being binding and the solemn nature ofits binding jurisdiction
acting on its own as a formidable constraint and check on what it mi ght
do or refrain from doing in making an order or a judgment. The duty
enjoined on all citizens, which evidently includes the members of the hi ghest
judiciary by virtue of office held, stands as a vanguard of the Constitution
and which is qualified in the wisdom of Parliament thus in article 51 A(h):-

"to develop the scientific temper, humanism and the spirit of inquiry
and reform"

(Para 41)

Further held, that when the Constitution instructs us on the way
forward we must obey and carry out its command. Constitutional duty then
becomes a constitutional imperative and the Judicial limitation. The Judge
must then inform all his decisions with the constitutional mandate, Duty for
the Judge then itself becomes the mandate of his business ever staying aloof
and disinterested in the cause. The Judge is not an administrator. An
administrator may do and be heard on the argument that Fundamental Duties
are unenforceable. But the Court cannot discard these principles wherever

- found necessary to dispense justice ifno other absolute legal principle is

found to fully justify reliefin any other manner. It may not be capable of
enforcing this duty through writs but it Inay temper its opinion, if the need
arises onits principles. The duty though can be promoted only by constitutional
methods, ref: Mumbai Kamgar Sabha v. Abdulbhai, ATR 1976 SC 1455,

(Para 42)



376 L1.R. PUNJAB AND HARYANA 2014(2)

Further held, that manual daily wage workers may nothold posts
under the State or in connection with the affairs of the State but they may
deserve to be looked at with a humanistic view to try and understand their
problems, their hopes and aspirations (o ask the State to help them to
ameclioratc their lot albeit with a spirit of dynamic humanism as the rich and
powerful may not nced to truly understand or empathize with them. Inthe
absence of recruitment rules shown by the State in its replics with respeet
1o these sct of cascs, it may not be possible for this court to read violation
of rule in the appointments made long years ago. Neither is it for this Court
to make a (ishing inquiry to throw out the claims. But when we look at such
engagements i not properly called ‘appointments” it should be tempered with
a spirit o fhumarism and to be judicially pragmatic about it. "The rules should
not by themsclves in the present cases without anything more become the
iron curtains admitting no exception for manual workers. The challenge to
illcgal appointments by a suffering public is cven more regretful in public
interest litigation where service law principlcs do not penctrate to quash an
unlawful appointment, citing precedent. The wrongdocr has many protections
in law but those protcetions are only till the conscience of the Court is
disturbed when anything becomes possible and that is how we must view
what constitutional Judges may do. That is where the insight of Kapadia,
J.in the M. Nagaraj throbs. 1f thc administrator implemented and obeyed
the faw as was designed and mcant and had ncver made an oblique
departure from rule, it would be trite to say that thousands and thousands
of judgments may not have been written or needed to. Perhaps, Umadcevi
would not have been written or necessitated, i all was ideally well with the
world. The total picturc thus has to be holistically painted by the pen of
the Court cven lor one man standing in supplication before the Court asking
for relicf. This is what I think and may be complcetely wrong,.

(Para 43)

Frther held, that in the aforcsaid background. the moot question
is: arc daity wage manual workers. as of whom have been exploited 'for
years' by the State by resort to Unfair Labour Practice are they not entitled
to a share in the sun, the shade anﬂ"lhc moonlight, pray may | ask, for somc
sceurity of work. 1aving poscd the question there is still an answer. a
counter point, permitted by law as an acceptable defence when raisced by
the State which the State raises routinely and casually when facing litigation
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in Court: Why did they accept the cngagement (o start with, after all? No
onc forced iton them? Who forces anyonc? Who forees the State, expected
to be a modcl employer, to give a job or compel it not to take it away.
This 1s the prerogative of the State traced to article 310, the plcasurc
doctrine. The right to engage includes the right to disengage. The logic
cannot be faulted in Court. But then by applying standards of humanism
it then becomes more a matter of judicial sensitivity lempered with the Jaw,
in matters of grant of relicf, by the constitutional court, where the process
ofunshackling past judicial burdens is constantly going on to supply blood
to the living tissuc of the law so that it does no decompose.

(Para 44)

Further held, that Orders were reserved in these cases on 13th
Dccember, 2013, At the time | doubtfully thought the principles of law
cnunciated 1n the two Division Benches in Channi (2013) and in Rajinder
Kumar (2006) may not fully apply to cascs of daily wage workers engaged
locally and whosc scrvices may not be governed strictly by rules of
recruitment. There rights deserved to be examined and declared from the
vantage point of industrial law principles and as such o group these cascs
for scparatc treatment. ‘This line of thinking was influenced by Casteribe
which was not brought to the noticc of the Division Bench in Channi, The
further reason was g line with the principles of law cnunciated by the
Supreme Court in Om Kumar on the two distinet parts of article 14 ol the
Constitution, onc of arbitrariness and the other of discrimination, which
principles may have o be factored into the decision making proccss for
a farr, meaningul and efficacious adjudication of the rights of the respective
partics. In a case of arbitrariness, the Writ Court was informed that it could
well apply principles of secondary review but when unfair discrimination is
pleaded, pressed and practiced and is not seriously disputed on foundational
facts, then the Writ Court may be eft with littic option but to discharge its
constitutional duty by applying principles ol primary review (o strike down
unfair discrimination without as much as abdicating that duty, come what
may. T'he principles of law cxplained in Ganayutham and Om Kumar were
also not brought to the notice of the Division Bench in Channi for its
consideration on the point of unfair discrimination.

(Para 61)
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Jurther held, that afier 1 had prepared the judgment after reserving
orders 1 had anxiously thought how to proceed with the matter and what
to do on the sensitive issucs involved and whether [ should distinguish
Channi and follow Sukhminder Kaur and to distinguish Umadevi by Castenibe
or to refer the cight questions formulated above to a larger Bench to resolve
the conflict pointed out by Mr. Nchra when the recent verdict of the
Supremc Court in Hari Nandan Prasad and another v. Employer /R to
Mangmt. of 'Cl and anothcr; 2014 (2) SCT 234 came lo my notice wherc
the Supreme Court after noticing Casteribe and Umadcvi in sharp departure
of Channi (both authored by the Hon'ble Mr. Justicc A.K.Sikri, onc before
when I 1is Lordship adomed this Court asits Chicf Justice, the other alter
Iis Lordship's clevation to the Supreme Court) in para 34 resolved the
vexcd guestion of discrimination by holding as next follows : -

"34. On harmonious rcading of the two judgments discussed in detail
above, we arc of the opinion that when there arc posts available, in
the absence of any unfair labour practice the Labour Court would
not give dircction for regularization only becausc a worker has
continued as daily wage worker/adhoc/temporary worker for number
of years. Further, if therc arc no posts available, such a dircction for
rcgularization would be impermissiblc. In the aforesaid circumstances
piving of dircction to regularize such a person, only on the basis of
number of years put in by such a worker as daily wager clc. may
amount to backdoor cntry into the scrvice which is an anathema to
Art. 14 ofthe Constitution. Further, such a dircction would not be
given when the concerned worker docs not mect the cligibility
requirement of the post in question as per the Recruitment Rules.
IHowever, whereveritis found that similarly situated workmen are
regularized by the cmployer itsel[under some scheme or otherwisc
and the workmen in question who have approached Industrial/Labour
Court arc at par with them, dircction of regularization in such cascs
may be legally justificd, otherwise, non-regularization ofthclcllover
workers itself would amount to invidious discrimination qua them in
such cascs and would be violative of Art. 14 of the Constitution.
T'hus, the Industrial adjudicator would be achicving the equality by
upholding Art. 14, rather than violating this constitutional provision.”
(emphasis added)

(Para 62)
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Further held, that this landmark insight in the judgment has turned
the tide. The judgment in para. 34 delivered by a three judge bench
eminently extends the frontiers of industrial jurisprudence as hithertofore
never before. Iis in the same strain as U.P.S.E.B vs. Pooran Chand Pandcy,
2007 (11) SCC 92, disapproved by the three judge bench in Official
Liquidator v. Dayanand and others which is a decision prior to Casteribe.
However.

(Para 63)

Further held, that Umadcevi (3) has now to be understood in its
application tolabour jurisprudence as one keeping in mind the dictum ofboth
Casteribe and Hari Nandan Prasad, the former from the point of view of
untair labour practice, the latter from the standpoint of unfair discrimination
while Umadevi stands beyond the pale of labour law as contradistinguished
from mainline service law jurisprudence and their subtle difference. Labour
law was delineated in Casteribe. But yct the Supreme Court did not 20
(ull throttle and circumscribed its decision on service law principles wei ghed
down by principles of vacancies and the nature of initial appointments bound
by the constitution bench principles laid down in Umadevi (3). Nevertheless,
the cxception carved out in Hari Nandan Prasad (para 34) is where the
foothold lies and the take off point of the present batch of cascs now rests.
The clamour for regularization on principles of unfair discrimination is now
louder for passing of favourable office orders of regularization in cascs
coming via the Industrial Tribunals and Labour Courts giving risc to a
demand for application of constitutional law principles re: discrimination. 1
may say that any minor discrimination is not unfair because it may suffer
reasonablc restrictions as are permitted by the law. That is why 1 have dwelt
only on unfair discrimination which is judicially unacceptable, but not mere
discrimination which may suffer reasonable restrictions. But the position here
is unacceptable because it is not legally justificd to break a homogenous
group asunder artificially. FFailing which non-regularization ofleft over workers/
the unfortunate group as now defined in Hari Nandan Prasad would amount
to hostile and invidious discnmination. Thercfore the cquilibrium has to be
restored by granting the status quo ante from the dates counterparts secured
benefit of regularization by administrative orders passed without judicial
intervention. The Supreme Court holds in Hari Nandan Prasad that "...the
Industrial adjudicator would be achieving the cquality by upholding Art. 14,
rather than violating this constitutional provision™.

(Para 64)
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Further held. that Tligh Court Judges bound by Constitutional .

limitations in article 14 as clsewhere in the law are enjoined to crasc unfair
incquality resulting from adverse State action or inaction and would remain
undcr oath whilc discharging judicial dutics to strike down unifair discrimination
the moment they find its ugly head rearing from case papers placed belore
them. They would remain bound to kill the weed before it grows on the
mcadow of article 14. Articlc 14 to say the lcast is the heart ol the law
pumping sap into the capillarics of the Constitution so that it grows well
nourished and well tended into a Banyan tree with its root system pervading
all things. A fier SouthAfrica won its freedom the cmblem of it Constitutional

Court became the Banyan ‘I'rec.
(Para 65)

Further held, that any unlair discrimination practiced by the State
has 1o be dealt with by the strong arm of the law by (irm affirmative action
in order to remove unfair discrimination and not to promote it so that rights
of no citizen go un-redressed. It would be a crying shame to Icave the
petitioners deseried and feeling that article 14 was not meant for them and
only for the haves'. Subverting consciously the cquality clauscin article 14
would be an anathema to the Constitution. Judges may as well then pack
up their bags and go home.

(Para 66)

Iurther held, that The rights of the petitioners who arce daily wage
workers accruc and flow from the Labour Court awards made i their
favour granting to them a continuity of service. However, where continuity
ol service is not granted by the Labour Court and such awards have attained
[inality, the period for which benefit ol past service when not granted, would
stand deprived of the reckonable period for intents and purposes. In the
present cascs, the petitioners would be deemed to havebeen in SCIVICC a8
though the adverse retrenchment orders were never passed. The State was
not ablc to show in any of these cases the rules ol service applicable to
the initial engagement of the petitioners on daily wager in the Forest and
in the Irrigation Department. Therelore, the question of their illegal or

a strong presumption would go in favour of the petitioners that their initial
appointments were not contrary to law given that power to em ploy them
was posited in the State o offer them daily wage employment albeit through
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its local functionaries with power derived from manuals Lo operate the
muster roll system. The Industrial Disputes Act is a picee ol'benchicial social
wellare lcgisiation which stands alone and apart from constitutional service
law. Howevecr, as time passed and departures were made with India opening
up to globalization and free enterprisc the axis suflered a paradigm shifi
towards capital and then the Supreme Court spokc in Harjinder Singh vs.
Punjab Statec Warchousing Corporation, (2010} 3 SCC 192 to turn back
the nising tide. A sea change was brought aboul by a quick series of
judgments with Harjinder Singh in the lead.

(Para 69)

Further held, that before Icaving | would say a few more words
on the principles of primary and secondary review of administrative action
which was infroduced , if T may be correct in saying so, by M.Jagannadha
Rao, J. some years before Om Kumar was delivered by his Lordship in
Union of India v. G.Ganayutham; (1997) 7 SCC 463. The legal position
on the subjcet was summed up in para 31 of the report which (o my mind
is capable ol universal application in administrative law and subject matter
labour law. The question left open in sub para 4 (b) in Ganayutham appears
to have been answered cxhaustively in Om Kumar afier noticing judicial
thought processes cxpounded in judgments by Judges sitting at the apex
level in {oreign Courts on the subject in the United Kingdom and in the
United States of America ctc.

(Para 71)

Further held, that Article 19 and 2t wcere debatable so far as
primary rcview was concerned. Article 14 was impartible. Itis not ncgotiable,
fn Om Kumar (supra) the question of violation of article 14 was directly
answcred by the same Hon'ble Judge. 'This is how both the rulings have
to be beaded together, the first exploratory and the other explanatory of
primary review jurisdiction while dealing with oppressive infractions of
article 14. Therefore, the Court when empowered with primary review
Jurisdiction becomes the administrator and protector of cquality before the
law and the cqual protection of the laws, so as to give meaningful, instant
and amcliorative effect to the fundamental freedoms by not postponing such
right deprivations for redress through non-constitutional adjudication, when
facts demand and evidentiary proof'is not found necessary in the facts and
circumstances of a given case. By applying these standards of primary
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revicw ol administrative action in the present cases where the fortunatc
oncs sceured their freedom of regularization without court intervention but
which has resulted in hostile and invidious discrimination are declared bad
in the cyes of law. The rule of Taw is clearly against man's inhumanity to
man. This kind of deprivation is in contravention of the natural law of cquality

among citizens who arc or have become equally placed in all respects of

basic rights posscssed by both of them as human beings even if there were
no writtcn constitution or statutory law protecting workers against unfair
discrimination and unfair labour practice inter sc of those who deserve
cquality of treatment with their counterparts obtained through the tardy
process of Labour Court trial resulting in favourable awards by the deeming

liction of law, ¢vcn then the Court must step in to vanguish subjugation of

the spirit. No person aggricved should be turned away thinking the Court
failed in coming to aid by restoring the unfair imbalance created by the

administrator,
(Para 72)

Further held, that on the conspcctus of the above facts, law and
the thread of judgments rcad together, and for the various reasons stated
interconnecting the judicial decisions, the rights of the petitioners for ante-
dated regularization of services arc declared in their favour and against the
Statc.

(Para 73)

Further held, that the writ petitions arc allowed. The orders of the
respondent State declining representations of the petitioners for regularization
n this batch of cascs arc nullificd and set aside. In cases where regularization
has been granted with cffect from 2003 they shall be ante-dated in terms
of this judgment from the dates such petitioners were separated [rom their
erstwhile juniors and fellow workers. Accordingly. the State of THaryana
would pass fresh orders in terms ol this judgment in cach case afier the
period of limitation prescribed for calling in question this order has expired.

(Para 74)

J.S.Maanipur, Advocatc, for the petitioner(s). (CWPs No.9024 of

2004, 27407 01'2013)

Manoj Chahal, Advocate, lor the petitioner(s). (CWPs No.22885.
22886, 23730, 23745 of 2011, 14170 of 2012, 10433, 15068.
26220012013}
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2012)

S.B3 .Kaushii(, Advocate, for the petitioner(s). (CWPNo0.3901 of
2013)

Rajesh Malik, Advocate, for the petitioner(s). (CWP No.9496 of
2013)

B.S.Rathee, Advocate, for the petitioner(s). (CWP No.23938 of
2013)

Sandeep Thakan,Advocate, for the petitioner(s). (CWP No.27659
of2013)

Decepak Sonak, Advocate, for the petitioner(s). (CWP No.28074,
28151 0f 2013)

K.B.Rahgja, Advocate, for the petitioner(s). (CWP No.3526 of
2011)

Harish Rathee, Sr. DAG, Haryana and Sunil Nchra, Sr. DAG,
Haryana

RAJIV NARAIN RAINA, J.

(1} This order will dispose of a bunch of 19 petitions* as common
questions oflaw and fact are involved in these cases. They have been heard
together and are being disposed of by a common judgment. The facts arc
taken from CWP No.9024 of 2004 for convenience. Material facts are also
taken from CWP 10017 of 2011 (Khajjan Singh v. State of Haryana &
others) as both represent two somewhat different facets of the similar mirror,
the former are in motion hearing whilst the latter arc on remand from Letters
Patent Appeals preferred by the State of Haryana against the orders of the
Single Bench granting relief of regularization from the dates the juniors were
regularized by Government without Court intervention on grounds of
discrimination, notwithstanding the decision in Secretary, State of
Karnataka and others versus Umadevi and others (1), {for brevity
‘Umadcvi’ (3)} . Orders passed in CWP 10017 of 2011 are more or less
central to this case which 1 will conie to later in the discussion. But before
that I would go to:- Facts of CWP No.9024 of 2004:

(1) (2006)4 SC(\Z 1
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(2) CWDP No.9024 of 2004 was admitted lor rcgular hearing by
the Division Bench on 18th September, 2004 1o be listed for final disposal
within six months. Earlicr, by an interim order dated 29th May, 2004, the
Court whilg issuing noticc of motion to the respondents for [inal disposal
ofthe writ petition. had stayed the operation of'the retrenchment notices
dated 14th May. 2004 (P-4 & P-5) issucd by the Divisional Forest OMcer,
Production Division, Yamunanagar and served on both the petitioners and
was pleased to issuc an interim order directing that they shall be allowed
Lo continue on the same post on which they were working on | 4th May.
2004. Whilc admitting the malter for regular hearing, the interim order was
made to continue till further orders. On the strength of this interim order,
these petitioners have continued in service o { the Forest Department as
dailywagcrs, skarmiks or deharidars.

(3) Bricfly stated, petitioner No. 1 was engaged on daity-wagc basis
on 1st October. 1986 while petitioner No.2 was similarly appointed on Ist
Scptember, 1988. Their claim for rcpularization on a Group-D/Class-1V
post was rejected by the impugned order dated 11th May, 2004 on the
ground that thcy were not in service prior to 31stJanuary, 1996 and were
not on theemployment strength of the workforec on 30th Scptember, 2003,
the appointed day (ixed under the policy circular and thus did not conform
to the conditions notified in the scheme of regularization promulgated by
the Government of Haryana. They claim that they were both retrenched
fFom service on 14th May, 2004 without circulating any working seniority/
priority list for them to know their position thercinvis-o- vis their colleagucs.
[n some of these casces the petitioners were protected by stay orders while

others were not,

(4) However, in some of the connected cases there are petitioners
who were not protected by the orders of this Court and were conscquently
retrenched from service, They had approached different Labour Courts in
Haryana on references made by the appropriate Governiment under Scetion
1001 )(¢) of the Industrial Disputes Act. 1947 (for short the “Act™) to
question the validity ol their icrmination orders. issued cither in writing or
verbally. to be adjudicated before the industrial adjudicator. These sctol’
petitioners sceured awards in their lavour in different years granting
ceinstatement with continuity of serviee from the dates of illegal termination/
retrenchment. In these cases, the awards are not in dispute sincethey have
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attaincd finality and such petitioncrs sccured reinstatement 1o daily-wage
scrvice in implementation of those awards through administrative orders
issucd in compliance. All such daily-wage workers have served or are
working in different departments of the Government of Haryana, including,
n the Forest Department and in the lirigation Department cte.

(5) The cases in which the petitioners were relicved from service
by reason of retrenchment or termination had to litigate before suceceding
in sccuring Labour Court awards in their favour resulting in reinstatement
with continuity of scrvice retrospectively from the respective dates of their
illegal retrenchment. They have been returned to the status ol daily-wage
cmploycecs.

(6} Ittranspired that while they were litigating, many other dailywage
labourcrs who were engaged during their time or aficrward but continued
in service by reason of non-retrenchment, meanwhile became recipicnts of
the benelit of policy circulars issued by the State of Haryana from time to
time and their services have been regularized by the Government and they
continuc lo scrve as regular employces deployed in the departments of the
Government. The not so fortunate petitioners who spent time litigating for
re-entry to scrvice by reason of adverse orders passed against them arc
hefore this court claiming regularization from the respondent departments
by virtuc of awards granting them continuity of service with cffect from the
dates of their inttial appointments/engagement as daily wage workers. These
petitioners claim that they deserve to be treated similarly and on parity with
their erstwhile colleagues junior to them from the dates of employment. This
parity is sought with reference o the dates of engagement on daily-wage
basis of thosc cmployed immediately thereafier who had had the benefit
of their services regularized under different policy circulars of the Government
including thc one in operation when retrenchments were made.

(7) The claims of the petitioners have been rejected on various
technical grounds prior to 10th April, 2006 when the Supreme Court
pronounced the judgment in Secrerary, State of Karnataka and others
versus Umadevi and others (supra), (“ Umadevi™). In some of the cascs,
thelaw Taid down in Umadevi has been cited to deny reliclof regularization
in praesenti. The stand of the State in justification of non-regularization is
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based on judicial pronouncements which according to the Staic haverendered
it incapablc of granting relicf for the reason that their initial entry into service
was in conflict with the constitutional scheme of publicemployment based
on limitations imposed on the State by fundamentalrights guaranteed under
articles 14 and 16 of the Constitution of India, granting cquality ol opportunity
and of non-discrimination.

(8) Itis in this background that the petitioncrs arc before this Court
in this bunch of cascs praying for directions to the respondent Stale to
regularize their services in terms of the policy instructions on regularization
issucd from time to time prior to Umadevi. This claim has founded {rom
the back datc on the touchstone that the juniors have been regularized in
servicemcanwhile and they were left out litigating in different Labour Courts
whilctheir juniors or similarly situated persons stole a march on them by
the fortuitous circumstance of not being retrenched and not having suffered
theagony of protracted litigation to establish their rights. The central plea
raised by the petitioners is based on hostile, invidious and unfairdiscrimination
between similarly situated persons; i.c. one who had the benefit of
regularization through administrative orders passed under policy circulars
without court intervention, while the “left out group’ by force of circumstances
were deprived opportunity of similar treatment. This was dueto termination
of their services although they eminently satisfy the terms and conditions of
the beneticial policies promulgated by the Government from time to time,
but their rights of regularization under the then prevalent schemes could not
fructify on account of their forced idleness and consequential absence at
workplace on the cutofTdate. The petitioners say that subsequent withdrawing
of policics following the Umadevi decisionrendered on 10th April, 2006
would not takc away their rights pressed in the cases in hand retroactively.

(9) To put it in a nutsheli, all the daily wage labourcrs can be
classificd in two.categorics. The first fortunate category includes daily wage
labourers who continued in service, were not retrenched and who were
beneficiarics of policy circulars of the Government ol | laryana which led
to their services being regularized. The second not so fortunate category
compriscs of daily wage labourers who boarded the same boats but did
not sail in them. This category of daily wagers comprises of retrenched
labourers who invoked their remedies under theAct and sceuredreinstatement
with continuity of service from the Industrial Tribunal. This did not end their
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suffering. The Government of Haryana by administrative orders declined to
them the benefit of regularization under the umbrella protection of the
Judgment in the case of Umadevi. Though this category of *have nots” have
continued in service conscquent upon reinstatement but, the benefit of
regularization has escaped them like the elusive Albatross. Hence, this
section of unregularized daily wage labourers are before this Court to sccurce
what their fortunate compatriots got without raisin g a whisker or shouting
hoarsc. That is how we are.

(10} A detailed reference to facts of cach case is neither necessary
nor requircd which would needlessly burden this Jjudgment by narrating the
facts of each case only to incorporate the dales of engagement as dailywagers;
their dates of termination; dates of industrial references made by the

.appropriate Government under the provisions of Section 10(1)(c) of the
Actand the dates of publication of labour court awards in the Gazette. What
is of concern for the decision of these cases is that they were all granted
continuity of service by the awards passed by the Labour Courts while
granting reinstatement which will be deemed to take cffect from the dates
of termination, or retrenchment and therefore their daj ly-wage services
should be counted from the dates of initial appomntment/engagement. I or
the sake of convenience, the group as against whom unfair discrimination
is pleaded are referred to as the “fortunate group’, being those who continued
inservice till regularization and the petitioners, are called the ‘left out group’.

(11) The vexed questions which arise for determination in the
present sct of matters can be crystallized as follows : -

1. Whether the “left out group” who were retrenched from daily wage
manual service in contravention of the provisions of the Industrial
Disputes Act, 1947 onrcinstatement with continuity of service granted
by the Labour Court would have ari ghtto retroactive parity with the
“fortunate group’ whose services were regularized under relevant
policy instructions of the Government of H aryana by the department
without Court intervention, and simi larly situated workmen have been
regularized by the employer itself then would they be entitled to
regularization/permanency/quasi-permanen cy of their service tenure
at par with their juniors by giving protection of article 14 ofthe
Constitution of India to the deprived lot on ground of unfair
discrimination?
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ii. Whether the ratio of Umadevirenders the *left out group’ legally
incapable of being granted theconcession/benchitolregularization
on (he strength of the policies ol regularization dated 7th March,
1996, 1 8th March, 1996 and 1stJanuary, 2003 traccable toarticle
162 ol The Constitution which stand waswithdrawn vide notification
dated 13th April, 2007 following Umadevi, and therealter under
notification dated 29th July, 2011 formulated under arlicle 200 ol
the Constitution rcad with clause 6 of the Haryana Government,
GeneratAdministration Department (General Scrvices) notification
dated 28th January, 1970 provided they have completed 10 years
ofserviecas on [0th April 1996 counted backward from 10th Apnl
2006, the interpreted and so stated fate ofdecision in Umadevi!

iti. Whether Umadevi stands distinguished and explained in
Maharasthra State Road Transport Corporation Ltd. v.
Casteribe Rajya Parivahan KaramchariSanghalana; (2009)
8 SCC 556 (in shorl “Casteribe’) which culls out the ratio ol
Umadevi and holds it as averdict not applicable to industrial workers
or ‘workmen’ by definition, to whom the protective rights flowing
from Lntry 10 of the Fifih Schedule to the Industrial DisputesAct,
1947 employing by way of unfair labour practice: “workmen as
badlis, casuals ortemporarics and (o continue them as such for
years, with the object of depriving them of the slatus and privileges
of permanent workmen "'{emphasis supplicd ] and thus by reason
of unfair and hostile exploitation by the State and its organs overan
unjustified period of ime spent on daily-wages with no seeurity of
tenure, then can regularization orders bepassed outside Eabour Court
adjudication?

iv. Whether, the Writ Court would be justified in applyingthe principles
laid down in Casteribeto the presentcase by resort to principles of
unfair labour practice. which is a specics of unfair discrimination,
malafides,bias and the like, known to scrvice law which arcactionable
in writ proceedings and capable of determination in extra ordimary
jurisdiction exercised by the Wit Cowrt without relegating aggricved
person to fess efficacious and protracted alternative remedy under
the Industrial DisputesAct, 1947 obviating theneeessity ol recording
ol evidence to prove unfairlabour practice in a Labour Court and Lo

St
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thus direct the State to regularize the services of the “left out group’
retrospeciively to remove hostile and invidious discrimination between
the *fortunate group’ and the ‘left out group” and put them on cqual
footing to remove incquality of opportunity amongst them indoing
Justice to the partics.

v. Whether the Court excrcising writ jurisdiction against arbitrary
and discriminatory administrative orders, rejecting requests for
regularization, as in the presentease, is constitutionally obliged to
treat discriminationas per seamenable to primary revicw as cxplained
by the Supremc Court inOm Kumar v. Union of India, in Dclhi
Development Authority v. Skipper Construction: 2001 (2) SCC
380; (for short“Om Kumar”) and to apply the principle in direct
intervention in cases where the Writ Court isconfronted with unfair
discrimination practiced by State, then should the Court perform its
constitutional duty to remove unfair discrimination brought before it
by person aggricved keeping in mind the well recognized parts of
article 14 of the Constitution, asexplained on Om Kumar namely;
onc ol arbitrariness and one of unfair discrimination both tested on
diflerent parameters, onc on proportionality and Wednesbury rules
of arbiirarincss by applying the testol sccondary review of arbitrary
administrative action while the other, on principles of primary review
in acasc of unfair and actionable discrimination and cometo the
rescue of the person unfairly treated and to restore to them cqual
protection by affirmative action within the same homogenous group
levelling the “fortunate’ and the “lefi out group’ retroactively duc to
continuity of service awarded by the Labour Court, to maintain the
balance of justice?

vi. Whethcer thosc as against whom un(air discrimination is plcaded
and practiced 1.¢. the *fortunate group’ who continued (o serve on
daily wages then have they 1o be treated us regular employees the
moment orders of regularization were passed in their favour crasing
their past illegal or irrcgular service as daily-wage labourcrs
reckonabic from a fresh starting point, then furtherwould such event
activate a right on the *left out group’ to affirmatively demand similar
ircaumentretrospectively by decming that they were neverretrenched
and now by virtuc of Labour Court awards granting continuity of’
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service would give them the benefit of deemed lTegal fiction off
continuous scrvicecassuming them to be working on the cutofi'date
fixed by policy circulars, when the ‘fortunate group” wereregularized
not by Courtorders but by the Department ol the Government on
their own volition?

vii. Whether daily-wage labour when not holding any public posts
can be deprived of their claim to declaration on the plea that their
appointments/cngagements are ‘illegal” and ‘irrcgular’ and notin
consonance with the constitutional schemecof making appointiments,
where there arc no statutory recruitment riles lramed under proviso
{o article 309 of the Constitution or other recruitment rules and byc
laws made by Govemment or statutory bodics framed in this behalf
and such an cngagement is an cxception to the recruitment rulc to
public posts govemced by rules and therefore, descrve to be dealt
with by different standards, onc on strict scrutiny of rulcs, thcother
on relaxed standards de hors rules?

viii. Whether formal orders of regularization of services canbe issucd
only on availability of Group D cadrc postsor on creation of posts
and in abscnce thercof then can the right of the petitioners, the *left
out groap’ be defcated or postponed in a casc of ¢x facic unfair
discrimination, when fundamental principles of nondiscriminationis
guarantced as a fundamental right under article 14 of the Constitution,
and further whether the more appropriate course should beadopted
to put an end to continued fundamental rightdeprivation by directing
retroactive parity to remove unlair discrimination through a
supcrnumerary arrangement as the only possible micthod o cure
incquality when State acted contrary to article 14 of the Constitution?

What was said i Umadevi’s case

(12) The Constitution Bench in Umadevihas authoritatively issued
a mandatc to the High Courts and to the Supreme Court 1o desist Irom

issuing mandamus to the employer States o regularize and absorbad hoc.
daily wage and temporary employccs in regular service who had sceured
employment without following the procedure prescribed by therules applicable
for recruitment to posts as that would violate the right of equality of
opportunity under articles 14 and 16 of the Constitution of India to those
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who werc available in the job market and were deprived of the opportunity
of application and contest to such posts. It was held that such appointments
made contrary to the scheme of the Constitution of ensuring equalopportunity
in public employment preserved by article 16 cannot beregularized even
on the ground of discrimination and neither the Supreme Court nor the High
Court would issuc any such directions of making permanent such as arc
rank usurpers of public office on the grounds ofdiscrimination which is
contrary to the constitutional scheme of making appointments to Government
service or public employment. The Constitution Bench did not agree with
its earlier view taken in Dharwad District Public Works Department
versus State of Karnataka (2), which was overruled.

(13) The Constitution Bench also found its carlier directions issued
in para. 50 of State of Haryana versus Piara Singh (3) , as inconsistent
with the conclusions reached in para. 45 of the judgment which were held
to run counter to the constitutional scheme of employment. Piara Singh was
declared bad law, The Court decreed against such employment madede
horsthe rules of recruitment and directed that suchad hoc, temporary and
daily wage employees have no rights but can be given preference on the
basis of their experience at the time the same posts are filled on regular

basis by open selection and the condition of age bar should be waived off

tor them. Ten years of irregular ad hoc or daily wage service service was
accepted in the formula evolved as sufficient to grant relicef. Butthis was
ordered as a onc-time measure.It may be added here that the incubation
period in the old schemes for rights to mature was three years conceived
by Government in its policies.

(14) However, in the preface to the judgment in Umadeviin para.
2, the Court observed that a sovercign Government, considering the cconormnic
situation in the country and the work to be got done, is not precluded from
making lcmporary appointments or offering employment or engagingworkers
on daily wages to meet the exigencies of administration.

(15) The Court noticed the newly enacted, The National Rural
Employment GuaranteeAct, 2005 the object of which is to give employment
to at lcast one member of a family for 100 days in a year onpaying wages

(2) 1990 (1) SCR 544
(3) 1992 (4H SCC118




392 LR, PUNJAB AND HARYANA 2014(2)

as fixed under the Act. The Court was pre-occupicd by the central theme
of the judgment that where there are public posts and regular vacancics
available, they deservedly require to be filled in terms of rules of recruitment
and not de hors them. The vacancics cannot be (illed “in a haphazard
manner or based of patronage or other considerations. Regula appointment
must be the rule”. An alarming situation had arisen in the country, the result
ol which was Umadevi where the Union and the States, besides the
instrumentalitics of State had resorted to mass scale irregular appointments
especially in the lower rungs of the service against cadre without reference
to the duty and constitutional limitations placed upon the exercise ol power
to appoint by following and ensuring a proper appointment procedure
through the Public Scrvice Commissions or otherwisce as per the rules
prescribed and to permit these irregular appointees or thosc appointed on
contract or on daily wage basis to continuc ycar after year, thus, keeping
out thosc who arc qualificd to apply for the post concerned and depriving
them ol an opportunitly to compete. What the Court was preoceupicd with
was the dilemma of entries through the backdoor and to check scrvice
preventing regular reeruitment.

(16} The Constitution Bench was conscious that the Courts have
not always kept the legal aspects in mind and have occasionally even stayed
the regular process of employment as is sct in motion and i some cascs,
evendirected that these illegal. imegular and improper entrants be absorbed
into service. The Supreme Court called this class of employment as Litigious
employment” which deserved no constitutional protection. The Court noticed
its carlicr decision in A, Umaraniversus Registrar, Cooperative Socicties
and others (4) and re-affirmed its view that the State cannot invoke its
powers under article 162 of the Constitution to regularize such appointments.
regutarization is not and cannot be a valid mode of recruitment by any State
authority within the meaning of article 12 of'the Constitution of India or by
anybody or by any authority governed by a statutory enactment or the rules
framed there under, Ad-hocappoiniments could cam no regularization. Any
length ol service putin through the back door oladhocismwould not mean

(4y 2004 (7)SCC 112
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that they had acquired a right of regularization. The Court quoted the
observations of Farewell, Lord Justicein Lathaniversus Richard Johnson
& Nephew Ltd. (5} -—

“We must be very careful not to allow our sympathy withthe infant
plaintiffto affect our judgment. Sentiment is a dangcrous will 0’ the
wisp to take as a guide in the search for legal principles.”

In para. 42 and 44 of Umadevi, the Supreme Court ruled :-

42. The argument that the right to life protected by Article 21

of the Constitution of India would include the right to
employment cannot also be aceepled at thisjuncture. The law
is dynamic and our Constitution is aliving document. May be
at some future point of time, theright to employment can also
be brought in under the concept of tight to life or cven included
as a tundamental right. The new slatute is perhaps a beginning,
As thingsnow stand, the acceptance ol such a plca at the instance
of the employees before us would lead Lo the consequence of
depriving a large nuinber of other aspirants of an opportunity
lc compete for the post or employment. Their right to
cmployment, if itis a part ol right to life, would stand denuded
by the preferring of those who have got in casually or thosc
who have come through the back door. The obligation cast on
the State under Article 39(a) of the Constitution of India is to
ensurc that all citizens cqually have the right to adequatc means
oflivelihood. Tt will bemore consistent with that policy if the
courts recognize thatan appointment to a post in government
service or in theservice of its instrumentalitics, can only be by
way of a proper sclection in the manner recognized by the
relevantlegislation in the context of the relevant provisions of
the Constitution. Inthe name of individualiving justice, it isalso
not possible to shut our eyes 1o the constitutional scheme and
the right of the numerous as against the few who are before the
court. The Directive Principles of State Policy have also to be
reconciled with the rights availableto the citizen under Part 111
of the Constitution and the obligation of the State to one and all

| (5 1913 (1)KB 398
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and not to a particular group of citizens. We, therefore, overrule
the argument based onArticle 2t ol the Constitution.

44 Onc aspecet needs 1o be clarified. There may be cascs where
irrcgular appointments (not illegal appointments) as cxplained
in S.V.NARAYANAPPA (supra), R.N. NANJUNDAPPA
(supra), and BN.NAGARAJAN (supra). and referred to in
paragraph 15 above. of duly quaiificd persons in duly
sanctioncd vacant posts might have been made and the
employces have continued to work for ten years or more but
without the intervention of orders of courts or of tribunals. The
question of regularization ol the services of such employces
may have to be considered on merits in the light of the principles
scttled by this Court in the cases above referred to and in the
light of this judgment. In that context, the Union ol India, the
Statc Governments and their instrumentalitics should take sicps
to regularizc as a onc time measurce, the scrvices of such
irregularly appointed, who have worked {or ten years or more
in duly sanctioned posts but not under cover of orders of courts
oroftribunals and should further ensure that regular recruitments
arc undcrtaken to fill thosc vacant sanctioned posts that require
to be filled up, in cascs where temporary employces or daily
wagcrs arc being now employed. The process must be sctin
motion within six months from this date. We also clanfy that
regularization, ifany already made, but not subjudice, need not
be reopened based on this judgment, but there should be no
further by-passing of the constitutional requirement and
repularizing or making permancent, those not duty appointed as
per the constitutional scheme.™

What was said in_Casteribe’s _case_about Umadevi

(17) The Supremic Court made a departure in 2009 in Casteribe.
It may be noted that the present bunch of cases deal with rights of daily
wagers not proteeted or burdened by classic service Taw Jurisprudence as
developed by Courts but by the principles of both broad service law but
10 the contrary. on industrial Taw principles protected by a special enactment
found in the Industrial Disputes Act, 1947 and State Industrial laws akin
toat,
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(18} Workmen by definition may or may not hold public posts, their
cmployment may or may not be public employment, their service conditions
may or may nol be governed by rules, they may or may not be backdoor
cntrics, they may or may not be entrics through patronage, recommendation
cic. in the public or private sector but the Statec Government was empowered
iniis residuary powcer to employ them for work on State or Central projects,
in offices or in the ficld run by Statc Departments in far off places, in the
outback of the I'orest and the Irrigation Department then their entry was
not per sc abhorrent in special ficld conditions. The employment in remote
arcas of daily wagc employecs may not necessarily and may ofien not violate
articles 14 and 16 of the Constitution. The labour obtained at site in
inaccessible arcas may deserve the protection of rights of local labour as
casily found and willing to work in remote villages Lo carry out projects or
schemces ofState Government by a local arrangement madc by offering
cmployment to such pcople, labour being difficult to import by applying
constitutional principles and the impracticality ofil that such an cxerciscmay
cntail and wasteful cxpenditure to tax payers moncy. lere, costly
advertisecments placed in Newspapers may support and represent in
themsclves money spent on meagre wagces for a large number of local
labourcrs which cflort may not be worth the candle. A very few if not many
would Icave hearth and home to take up daily wage service in far of Tplaces
given the low wage whichmay hardly be sufticient to ofisct thedisplacement
overheads. [ had occasion to deal with a casc of a daily wage employec
in the Haryana FForest Department, just as the majority ol petitioners arc
in this casc, inDamyantiversus Presiding Officer Industrial Tribunal-
cum-Labour Court, Panipat and another (6), while sitling in Single
Bench, I then thought:-

“A daily wager or scasonal worker 100 1s a workman withindustrial
rights. No rule was shown to mc as to how scasonal workers or
daily wagcers arc recruited. Itisinherent that cmployment in far flung,
placcs where the forest depariment has ongoing works to cmploy to
locally availablc tabour. 1t is no answer that in such cmployment
opportunity therc must be public advertisements Lo satisfy the tests
of Article 14 & 16 of the Constitution. In [act it may violate local
labour rights to introduce outsiders formenial, unskilled or semi skilled

(6) 2012 (4)S.C.'I.506
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daily wage work in thehinterland. In this context, | think thatArticles
14 & 16 cannot be stretched beyond breaking point for the State to
contend, as unfortunately it docs in routine in such cases, that the
appointment is de hors the rule. T ask which rule is violated after
cxploiting a low paid worker for 15 ycarsand then citing rule of
appointment of scasonal workers ondaily wages and contending
that the Forest Department is not an industry. This is a matter of
shame for the forest department to ponder over.”

(19) Labour and industrial rights deserve to be examined on both
constitutional principles and industrial law precepts preserved by the special
law of the Industrial DisputesAct, 1947 and the foremost question posed
in (iv) above has to be answered in the first instance whether Umadevi
stands distinguished and explained in the landmark judgment delivered by
R.M.Lodha, I. in Casteribe. The two judge Bench of the Supreme Court
dealt with the State law of Maharashtra cited as The Maharasthra
Recognition of rade Unions and Prevention of Unfair Labour Practice
Act, 1971 (MRTU & PULP Act). The Court dealt with Section 21(1) and
its proviso; Schedule IV Items 2, 5, 6 and 9 and especially with Ttein 6
which isin pari materiawith the provisions of Entry 10 of the Sth Schedulc
to the Industrial DisputesAct, 1947, the commonality being a facct of unfair
labour practice to keep workmen as badlis, casuals or temporarics and
to continue them as such ““for years” with the object of depriving them of
the status and privileges of permanent workmen. The Constitution Beneh
in Umadevi was cxplained in para. 35 and 36 in Casteribe as
follows : -

35. Umadevi (3) 1 is an authoritative pronouncement for the
proposition that the Supreme Court (Article 32) and the High Courts
(Article 226) should not issue directions ol absorption, regulanization
or permanent continuance oftemporary, contractual, casual, daily
wage or ad hoc employees unless the recruitment itsclf was made
regularlyin terms of the coristitutional scheme.

36. Umadevi (3} does not denude the Industrial and Labour Courts
of their statutory power under Section 30 read with Scetion 32 of
the MRTU and PULP Act to order permanency of the workers who
have been victims of unfairlabour practice on the part of the employer
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under Item 6 of Schedule IV where the posts on which they have
been working exist. Umadevi (3) cannot be held to have overriden
the powers of the Industrial and Labour Courts in passing appropriate
order under Section 30 of the MR1'U and PULP Act, once unfair
labour practice on the part of the employer under Ttem 6 of Schedule
1V is cstablished.” (emphasis added)

(20) The Court observed that therc can never be any quarrel with
the proposition that the Courts cannot direct creation of posts, the principles
ol which arec cmbedded in Mahatma Phule Agricultural University
versus Nasik Zila Sheth Kamgar Union (7), State of Maharasthra
versus R.S. Bhonde (8), Indians Drugs & Pharmaceuticals Ltd, versus
Workmen (9), Aravali Gold Club versus Chander Hass (10). In para.
41, 1n Casteribe thc Court held : -

“41. Thus, therc is no doubt that creation of posts is not within the
domain ofjudicial functions which obviouslypertains to the executive.
Itis also true that the status of permancney cannot be granted by the
Court where no such posts exist and that executive functions and
powers with regard to the creation of posts cannot be arrogated by
the Courts.”

(21) The argument raised by the Corporation in Casteribebefore
the Supreme Court was that, where the Industrial Court has found the
Corporation to have indulged in unfair labour practice in employing the
complainants as casuals on piece-ratc basis, then the only direction which
could be given to the Corporation was to cease and desist from indulging
insuch unfair labour practice and no direction of according permancncy
to those employees could be given, was rejected by the Supreme Court
since it found specific power given to the Industrial/Labour Court under the
Act to take affirmative action against the erring cmployers and orders ¢an
well bemade to accord permanency to the employecs affected by such
unfair labour practice. The Court found nothing wrong in the direction of
the Bombay High Court granting status and permanency to the complainants
employed as cleaners by the Corporation for its buses running public

(7) 2001 (3) SCR 1089
(8) (2005)6 SCC 751

(9) (2007) 1 SCC 408
(10) (2008) 1 SCC 683
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transporl. Thedirections issucd in Umadeviwere held to be confined to
orders passed by the High Courts under article 226 and the Supreme Court
ander article 32 not to issuc dircetions regarding absorption/regularization
of daily wagc orad hocemployces unless the recruitment itself was made
regular in terms ofthe constitutional scheme. However, the victims ol 'un fair
labour practice of the employer deserve [reedom ol permanency where
facts and circumstances demand in the canvas of Casteribe.

What is unfair labour practice and unfuir discrimination in Labour

& Industrial law

(22) Though Casteribe dealt with MRTU & PULP Act enacted
by the Statc of Maharashtra but the provisions of unfair labour praciice are
identical to Entry 10 of the 5th Schedule to the Industrial Disputes Act,
1047, Entry 101s a statutory protection against invidious discrimination and
cxploitation provided the discrimination continucs ‘for years. It would
follow that short duration of employment isper se not violative of Entry
10 0f the Act and length of cmployment becomes relevant consideration
to examince un fair labour practice issues. The rule evolved in Umadeviof
10 years service or more has sufficicnt approval of the Supreme Court to
call upon the Union and the State Governments and (heir instrumentalitics
{0 takc steps of regularization as a one-time measure, the services of
irregutarly appointed but not illegally appointed workers subject to availability
olsanctioned posts where such employment is not Iitigious innaturc or under
the cover ol orders of Courts or of Tribunals. In Umadevi the Constitution
Bench protected regularization done but thoscappointments which were
not sub judice could not be reopened. Interms of Umadevi. a distinction
will have to be kept in mind between irregularappoiniments and illegal ones
in view of the dircetions in para. 44 to para. 46, and thus a distinction would
also have to be kept in mind betweenregularization and giving permanency.

(23) The claim in this bunch ol cases arises out of Labour Court
awards granting reinstatement with continuity of service. I the petitioners
were kept out o service by illegal orders passed by the State Government
functionarics, the period of absence would have to be treated as continuous
service Lo he added Lo the total period of service with a right of protection
ander Entry 10 of the 5th schedule to the Industrial Disputes Act provided
they qualify as “workmen’ within the meaning of scction 2 (s) 0 flheAct



h

KHAIAN SINGH AND OTHERS v, STATE OF HARYANA 399
AND OTHERS (Rajiv Narain Raina, J)

which ex facie they appear to be without any special proof by way of
evidence. There is no dispute that the petitioners stand reinstated to service
in compliance of the orders passed by the Industrial adjudicator and they
may descrvc to be put at par with the “fortunatc group™ to remove the vice
of unfair discrimination, where the “fortunate group” sccured orders of
regularization or permanency by the administrator and not by the Court.
Theinterim orders passed by the Division Bench of this Court should not
put the petitioners to disrepute of a litigious nature and should be understood
from the stand poin{ of persons aggricved having approached the Court for
its protection under article 226 of the Constitution to sccure justice to
themsclves. Therefore, the cases in this batch in which persons havecontinued
in service by interim protection or otherwise, can be placed in the same
group together with those of the petitioners who approached the Courtafier
their representations for regularization -were rejected cither before orafter
the pronouncement of the judgment in Umadevi.

(24) The question ariscs whether unfair labour practice can be
determined and established only through the process of industrial adjudication
or can the result be achieved by direct intervention underarticie 226 of the
Constitution or what we may cali in extra ordinary jurisdiction excercised
by the Writ Court on affidavits without relegating theaggrieved persons to

* aless cfficacious and protracted alternative remedy available under the

machinery of the Industrial Disputes Act, 1947 after such persons have
sceured reinstatement through industrial adjudication where findings have
come that the termination or retrenchment wasunlawful or ilicgal.

(25) Entry 10 of the 5th Schedule to the Industrial Disputes Act,
tomy mind, requirces no special adjudication by evidentiary proofio establish
a junisdictional {act of keeping “workmen as badlis, casuals or temporaries
and to continuc them as such for years, with the object of depriving them
ofthe status and privileges of permanent workmen™ where length of service
spent in and out of daily wage service stands clubbed by legal fiction
obtained through labour court orders which have attained finality, as it
requires no special proof to detcrmine the claims of the Ieft out group to
bring them at par with the “fortunate group”. At.this point, it may be
approprialc o enter the question of unfair discrimination and therefore to
understand the law enunciated by the Supreme Court in Omt Kumar and
as to how it might comc into play on the facts of the present cascs.
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What does Qm Kumar tells about article 14

(26) The issuc has been delincated in question (vi) above and
requires no further elaboration in scarch of an answer excepl to visit the
following extracts from the judgment of M.Jagannadha Rao. J. speaking for
the Court and surgically separating the two parts of article 14, of arbitrariness
and discrimination. Though the decision was rendered in the context of
disciplinary proceedings and imposition of higher degrecs ol punishment for
theroles played by the contesting delinquent partics, the general principles
laid down apply to all jurisdictions universally so long as administrative
action is under judicial review. In para. 51, the Supreme Court observed
that in the Indian scenc the existence of a Charter of fundamental frecdoms
from 1950 distinguishes our taw and has placed our Courts in a more
advantageous position than in England so far as judging the validity of
Iegislative as well as administrative action is concerned. When the principle
of arbitrarincss is raiscd, proportionality and unrcasonablencss comes to be

tested on the Wednesbury rule which is well recognized in India. The
administrative decisions have to be tested both on proportionality and on
unfair discrimination against alleged arbitrariness where the Court applics
the test of secondary review, the administrator playing the prim aryrolein
selecting proportionality. However, when the classification based under
article 14 is brought in motion against the administrative action, the principles
of discriminative classification and arbitrariness arisc. In para. 56 1o 59 the
law on the difference of review jurisdiction was discussed and it is profitablc
{o rcad it and to keep in mind the mechanism of how the Court switches
roles from onc to the other depending on the facts of the case brought for
revicw: -

“56. Imtially, our Courts, whilc testing legislation as well as
administrative action which was challenged as being discri minatory
underArticle 14, were examining whether the classification was
discriminatory, in the sensc whether the criteria for differentiation
were intetligible and whether there was a rational relation between
the classification and the object sought o be achicved by the
classilication . Itis not necessary to give citation ol cases decided by
this court where administrative action was struck down as being
discriminative. There are numerous.
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(11) Arbitrariness test underArticle 14:

57. But, in E.P. Royappa v. State of Tamil Nadu, [1974]4SCC 31,
Bhagwatt, J. laid down another test Tor purposcs of Article 14. It
was stated that if the administrative action was “arbitrary’, it could
be struck down under Article 14. This principicis now uniformly
followed in all Courts more rigorously than the one based on
classification. Arbitrary action by the administrator is described as
one that is irrational and not based on sound reason. It is also
described as one that is unrcasonable.

(b} If, under Article 14, administrative action is to be struck
down as discriminative, proportionality applics and it is primary
review, Ifit is held arbitrary, Wednesbury applics and it is
sccondary review: We have now reached the crucial aspect
directly arising in the casc. This aspect was lcft open for
discussion in futurc in Ganayutham but as the qucstion of
"arbitrariness’ (and not of discriminatory classifi cation) arises
here, we wish to make the legal position clear.

59. When docs the Court apply, under article 14, the proportionality
test as a primary reviewing authority and when does the Court apply
the Wednesbury rulc as a sccondary reviewin g authority? From the
carlicr review of basic principles, the answer becomes simplc. In
fact, we have further guidance in this behalf.”

(27) The Court summed up the Iegal position in para. 64 to 69 which

“Itis clear from the above discussion that in India where administrative
action is challenged underArticle 14 as being discriminatory, equals
are treated unequally or unequals arc treated equally, the question is
for the Constitutional Courts as primary revicwin £ Courts to consider
correctness of the level of discrimination applied and whether it is
cxcessive and whether it has a nexus with the objective intended to
be achieved by the administrator. Here the Court deals with the merits
of the balancing action of the administrator and is, in cssence, applying
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"proportionality’and is a primary reviewing authority. But where, an
administrative action is challenged as “arbitrary” under Article 14 on
the basis of Royappa (as in cases where punishments in disciplinary
cases are challenged), the question will be whether the administrative
orderis “rational’ or reasonable’ and the test then is the Wednesbury
test. The Courts would then be confined only to a secondary rolc
and will only have to sec whether the administrator has done well in
his primary role, whether he has acted illegally or has omitted relevant
factors from consideration or has taken irrelevant factors into
consideration or whether his view is one which no reasonable person
could have taken. 1f his action docs not satisty these rules, itis tobe
treated as arbitrary. In G.B. Mahajan v. Jalgaon Municipal Council,
[1991]3 SCCY1,at 111, Venkatachaliah, J, (as hc then was) pointed
out that 'rcasonablencss’ of the administrator underArticle 14 inthe
context of administrative law has to be judged from the stand point
of Wednesbury rules. InTata’s Cellular v. Union of India, [1994] 6
SCC 651 (at PP. 679-680); Indian Express Newspapers v. Union
of India, [1985] 1 SCC 641 at 691), Supremc Court Employees’
Welfarc Association v. Union of India and Anr., | 198914 SCC 187,
at. 241 and U.P. Financial Corporation v. GEM CAP (India) PvL.
Lid., [1993] 2 SCC 299, at 307. while Judging whether the
administrative action is “arbitrary’ under Article 14 (i.c. Othcrwise
then being discriminatory, this Court has confined itsell to a
Wednesbury review always. Thus, when administrative action is
attacked as discriminatory underArticle 14, the principle of pnimary
review is for the Courts by applying proportionality. However, where
administrative action is questioned as "arbitrary’ under Article 14,
the principle of secondary revicw based on Wednesbury prineiples
applics. Proportionality and Punishments in Service Law: The
principles explained in the last preceding paragraph inrespect of
Article 14 are now to be applicd here where the question of
*arbitrariness’ of the order of punishment is questioned under Article
14, In this context, we shall only refer to these cases. InRanjit Thakur
v. Union of India, |[1987] 4 SCC 611, this Court referred o
proportionality” in the quantum of punishment but the Courtobserved
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that the punishment was ’shockingly’ disproportionate to the
misconduct proved. In B.C. Chaturvedi v. Union of India, [ 1995 |6
SCC 749, this Courtstated that the court will not interfere unless the
punishment awards was one which shocked the conscience of the
Court. Even then, the Court would remit the matter back to the
authority and would not normally substitutc onc punishment for the
other. However, inrare situations, the Court could award an allemative
penalty. It was also so stated in Ganayutham. Thus, from the above
principles and decided cascs, it must be held that where an
administrative decisionrelating to punishiment in disciplinary cascs is
questioned as arbitrary’ underArticle 14, the Court is confined to
Wednesbury principles as a secondary reviewing authority. The court
will not apply proportionality as a primary reviewing Court becausc
no issuc of fundamental frecdoms nor of'discrimination under Article
14 applics in such a context. The Court whilc reviewing punishment
and if'it is satisfied that Wednesbury principlces are violated, it has
normally to remit the matter to the administrator for a fresh decision
as to the quantum of punishment. Only in rarc cascs where there has
been long delay in the time taken by the disciplinary proceedings and
in the time taken in the Courts, and such extreme or rare cascs can
the Court substitute its own view as to the quantum of punishment.”

(28) It thus follows that the Writ Court when faced with unfair trade
discrimination, it is constitutionally imperative and would remain within its
constitutional limitations in removing the vice of hostile and invidious
discrimination by putting a person unfairly discriminated to be trcated at par
and with the “fortunate group™ (as tested in this casce) bringing about parity
in treatment particularly when the *“fortunate group™ obtained administrative
orders of regularization/permancncy under policy schemes though those
schemes may no longer be available by the State itself without court
interfercnce. There is no question of secondary review of administrative
action here in this case to be tested on grounds of reasonableness or
arbitrariness. The Writ Court becomes the primary adjudicator of unfair
discrimimation which may arisc out of statutory industrial rights but tested
on the touchstone of article 14 by transporting Entry 10 of the 5th Schedule
to the judicial dais and which is not incapable of decision making in the extra
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ordinary jurisdiction of the Writ Court, where the State is unable (o satisty
the Court that its action is free from discrimination and where the foundational
and jurisdictional facts arc not disputed. The result can be achicved simply
by applying the formula of long service rendered “for years™ which is
statutorily protected by Entry 10. What is meant by “for years™ is notonc
of art. [t is more a question of interpretation applying to it things like
intolerable and oppressive duration, point ol frustration in service. loss of
hope, counterproductive to production of goods and scrvices where the
spirit to serve might dic, but viewed on principles of pragmatic humanism
which all may be difficult to mcasure. However, only thing 1s certain that
the cmployer must have long ago conferred permancncy to a coworker.
Itis difficult to cxpress any opinion which is not necessary in this casc and
is lef open, that is, the numerical question of what is meant by or qualificd
to be “lor years” in Lntry 10. 1t is not necessary because in thesc cascs
the dales of the co-workers, the *“fortunate group™ is known in their respective
dctermining points. But I would say at lcast this much that it is a rule against
exploitation by a man of man himsclf.

(29) To put an aggricved person who has alternative remedics
before the Industrial Adjudicator to the throes of a trial only upon an
industrial reference where the cause can be espoused by the union along,
would to my mind be adding insult to injury and delaying and postponing
the right to non-discriminatory treatment to an unpredictable and unknown
point in time in the remote future crystallizing industrial rights. In this many
lives may be obliterated. Removing unfair discrimination today is of
fundamental valse and is not the same thing as removing discrimination after
Jong drawn out litigation. The Court cannot turn a blind cyc to this when
viewed from the prism of the equality clause. Therelore, the Writ Court in
my considered view can well apply industrial law principles, for the first time,
on the principle of expedicency through Entry 10 of the Sth Schedule of the
Act rcad with the ratio of Casteribe provided the facts arc not scriously
disputed, but not disputed for the sake of resistance and refutation. A
meaning should be given to Entry 10 in such a manncer which saves time
and expenses of marginalized workers. achicves expedition and saves
court’s resources as well and avoids the agony of a protracted trial in a
labour court so long as the result can be achicved in extraordinary writ



KHA.L.IAN SINGH AND OTHERS v. STATE OF HARYANA 405
AND OTHERS (Rajiv Narain Raina, J)

jurisdiction acting within the four corners of the law mostly on industrial law
principles. The res ipsa loguitur rule can be appropriatcly applicd cautiously
and carcfully weighed between the competing interests of a weak citizen
and the powerful Statc for localized labour scrving in remotc arcas.

(30) Though Casteribeis a casc arising out of industrial adjudication
on a complaint made by the Union of workers that the affected em ployees
were engaged by the Corporation as easual labourers for cleaning the buscs
between 1980-1985 but the contested issuc before the labour tribunal was
whether the workers could be granted the status ol pecrmanency on par with
other permancnt cleaners. The Industrial Court, B ombay held that the
complaint regarding unfair labour practicc against the Corporation under
Item 6 of Schedule 1V was not maintainable. [However, the complaints were
maintainable in respect of the unfair labour practice under items 5,9and
10. A finding was returned that unfair labour practice has been committed
under items 5 and 9 of schedule V. Section 30 of the Maharashtra State
Act empowers the Industrial and the Labour Couns to decide on any person
named in the complaint if he has engaged in or is cngaging in any unfair
labour practice. It may in its order give declarations and dircctions accordin gly.
Items 5, 6 and 9 of Schedule IV to the MRTU & PULP Acts need to be
scen. They read : -

“5."To show favouritism or partiality to one set of workers, regardicss
ol merits,

6. To cimploy employces as “badlis”, casuals or temporarics and o

continue them as such for years, with the objeet of depriving them of
the status and privileges of permanent employecs,

9. Failure to implement award, scttlement or agreement.”

(31) Item 6 of Schedule 1V is identical to Entry 10 of the 5th
Schedule to the Central Act and, therefore, would suffer common
interpretation. The expression “unfair labour practice” in Section 2 (ra) of
the Industrial Disputes Act, 1947 is defined to mean any of the practices
specified in the 5th Schedule. It may be noted that the Industrial Disputes
Act, 1947 does not contain a provision likc Scetion 30 of the MRTU &
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PULP Act in Maharashtra. Unfair labour practice in the Central Act are
placed in Chapter VC. Scetion 257 and 25U deal with prohibition and
penalty for committing unfair labour practice. The provisions read : -

“25T. Prohibition of unfair labour practice Nocmploycror
workman or a trade union, whether registered under the trade Unions
Act, 1926 (16 of 1926), or not. shall commit any unlair labour

practice.

25U. Penalty for committing unfair labour practices— Any
person who commits any unlair labour practice shall be punishablce
with immrisonment {or a lerm which may extend to six months or
with finc which may cxtend o onc thousand rupecs or with both™

(32) There is a complcete statutory prohibition against an cmployer,
workmen or trade union against committing an unfair labour practice.
Though the consequences of violating the provisions of Scction 25T of the
Industrial DisputcsAct is punishment with imprisonment but that docs not
mcan that cither the Labour Court or the Writ Courtis barred to excreise
its powers ol making declarations and issuing dircctions wherc a prima facic
casc is made out of violation of the law. Where the issucs on facts are not
found to be complicated ones deserving resolution only by way ol cvidence
and proofbefore the Labour Court then this Court is not precluded to act
in aid of a person sufTering from continued right deprivation due to unfair
discrimination and to the contrary would remain under a bounden duty under
article 226 to strike down unlair discrimination. Entry 101s a rule against
exploitation. It is a rulc against modern day slavery and against unfair
domination. Unfair labour practice is akin to unfair discrimination. They both
helong to the same family. Entry 10 of the Central Act and Entry 6 ol the
Maharashtra Act pre-supposcs that a body ol workers under the same
cmployer and doing the same thing are permanent while others not. Unfair
Jabour practice would thus fall in the same cluster of grounds of challenge
ol administrative action as those when the Writ Court deals with in cases
of malafides, matice in law, mahice in fact, bias, colourable exercise of power
or abusc ol authority and so on and so forth. Merely becausce the Central
Act docs not contain specific provisions such as those in MRTU & PULP
Act and of Scction 30 thercof, it would not deter this Court in writ
procecdings to remove unfair discrimimnation whenever found without resort
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to remedy before the Labour Court when the question pure and simple to
be adjudged is the number of years of service qualifying test of Entry 10
or Entry 6, the latter considered in Casteribe. Section 30 of The MRTU
& PULP Act thus deserves attention and is reproducced for rcady
reference ; -

“30. Powers of Industrial and Labour Courts(1) Wherc a Court
decides that any person named in the complaint has engaged in, oris
engaging in, any unfair labour practice, it may in its order—

(a) declare that an unfair labour practice has been engaged in
or is being engaged in by that person, andspccily any other
person who has engaged in, or is engaging in the unfair labour
practice;

(b) dircct all such persons to ccasc and desist from such unfair
labour practice, and take such affirmative action (includin g
payment of rcasonable compensation to the employee or
cmployces affected by the unfair labour practice, or
rcinstatement of the employee or employees with or without
back wages, or the payment of rcasonable compensation) as
may in the opinion of the Court be necessary 1o effectuate the
policy ofthe Act;

(c) where a recognized union has engaged in or is engaging in,
any unfair labour practice, dircet that its recognition shall be
cancelled or that all or any of'its 11 rights under sub-section (1)
of Section 20 or its right under Scction 23 shall be suspended.

(2) In any procceding before it under this Act, the Court, may
pass such interim order (including any temporary relief or
restraining order) as it deems just and proper (including
directions to the person to withdraw temporarily the practice
complained of, which is an issuc in such proceeding), pending
final decision: Provided that, the Court may, on an application
in thatbchalf, review any interim order passed by it.

(3) For the purpose of holding an enquiry or proceeding under
this Act, the Court shall have the same powers as arc vested in
Courts in respeet of — (a) proof of facts by affidavit; (b)
summoning and enforcing the attendance of any person, and
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examining him on oath. (¢) Compelling the production of
documents; and (d) Issuing commissions for the examination of
WILNCSSCS.

(4) T'he Court shall also have powcrs to call upon any of the partics
to proceedings before it to fumish in writing, and in such forms as it
may think proper, any information, which is considered relevant for
the purposc ol any proccedings before it, and the party so called
upon shall thercupon furnish the information to the best of its
knowledge and belicf. and if so required by the Court o do so,
verify the same in such manncer as may be prescribed.”

(33) Scetion 30 above, (o my mind, may preclude, if not bar, the
Writ Court in Bombay to excrcisc original constitutional authority in substitution
of adjudication and findings of the Industrial and Labour Courts but there
arc no restrictions under the Central Act on exercise of such powers within
this jurisdiction only by rcason of availability of'an altemative remedy which
may not be cqually cfficacious. It is tritc Lo say that the remedics before
the Labour Courts and Industrial Tribunal arc by themsclves alternative
remedics for purposcs of writ jurisdiction but there is no lcgal bar in the
Writ Court i0 act in the first instance in a case where unfair discrimination
is pleaded and shown existing ¢x facic and to the satisfaction of the Writ
Court, when it may well act in aid of article 14 of the Constitution and
remove discrimination and restore the status quo ante.

(34) In the modcern day context and living in the times we do where
the teeming multitude is struggling for sheer survival. then wonder how
onc can casily rubbish the cancerous pereeption and beliel that has grown
in the mind of the general public that the celebrated front door to employment
is really the backdoor. It is very casy to pontilicatc on backdoor entrics
and cvolve a legal principle of absolute merit capable ol universal application
in India in all kinds of reeruitment situations paying hip service to articles
14 and 16 ol'the Constitution hiding behind those provisions as a fortress
and shicld of pure merit. When we look down the ramparts ol public
cmployment onc can find serpentine gucues of candidates seeking jobs. All
of them willing to be tried and tested on principles ofmerit, if given a chance.
‘I'hey all are looking fixedly at the front door of public cmployment, unaware
that from the tall ramparts onc can sce below the by-lanes to the lort closed
to public view from where employment letters will be issued, whilst the
queucs arc building up. There is no hope left except for the privileged few
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armed with recommendations of recruiting agencics where ofien cadre posts
are handpicked and taken out from the purvicw of Boards and Commissions
by mcticulously abiding by rules and regulations protccted by the shicld of
article 14 and 16 of the Constitution. Could this ever have been dreamt
of by the framers of the Constitution in their wildest dreams, is the question.
Merit would have to be reinvented. This perception is throughout india and
across board by what is commonly perceived, as oncs’ gavzce shifts from
Staff Sclection Committee to Staff Selection Committee, Recruitiment Board
to Recruitment Board, Public Service Commission to Public Scrvice
Commission and so on and so forth. The Supremc Court s disturbed. It
has minced no words. It has spoken time and again and come down heavily
on corrupt appointments, But the administrator is past reform. I would only
refer to admonishments of the Supreme Court on the working of the
Haryana Public Servicc Commission in In Re: Mehar Singh Saini,
Chairman, Haryana Public Service Commission and others (11),
where the Supreme Court came down heavily on the conduct of the
Chairman and Mcmbers of the Haryana Public Service Commission on a
rcference made by the President of India under article 317 of the Constitution
of India on the request made by the Governor of 1aryana, acting on the
advice of the State Government to the Supreme Court to opine on their
‘misbechaviour’ and whether they were fit to hold constitutional office.
Mcmbers of the Public Service Commissions hold constitutional office, but
can only be remaoved on ‘misbehaviour’ whilst other constitutional office
holders arc held on higher standards of ‘proved misbchaviour’. Thesc issues
werc considered in depth by the Supreme Court while recommending
removal of the Chairman and Members from office for making corrupt
appointments to public office. The Court held that *scrious suspicion’ cast
on the sclection process which is attributablc to the functioning of the
Commission and its members ‘is sufficient’ when such conduct does not
mect standards of behaviour, integrity and rectitude required to be maintained
by the office they were holding and as such falls within the ambit of
‘misbehaviour’ justifying removal. The Court observed:-

“Great powers arc vested in the Commission and therefore, it must
cnsure that there is no abusc of such powers. The principles of public
accountability and transparency in the functioning of an institution
arc cssential for its proper governance. The necessity of sustenance

(11) (2010)13 SCC 586
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of public confidence in the functioning of the Commission may be
compared to the functions of judiciary in administration of justice
which was spclt out by Lord Denning in Mctropolitan Propertics
Co. vs. Lannon (1968) 3A1 IR 304) in following words: “Justice
must be rooted in conlidence; and confidence is destroyed when
rightmindcd people go away thinking: “The Judge was biased.”

“The conduct of the Chairman and Members of the
Commission, in discharge of their dutics, has to be above board
and beyond censure, The credibility of the institution of Public
Service Commission is founded upon faith of the common man
onits proper functioning, Constant allcgations of corruption
and promotion of family interests at the cost of national interest
resulting in invocation of constitutional mechanism for the
removal of Chainman/Members of the Comimission crode public
confidence in the Commission. Profs. Brown and Garner’s
observation in their treatisc IFrench Administrative Law, 3rd
cd. (1983) in this regard can be uscfully referred to. They said
“the standard of behaviour of an administration depends in the
last resort upon the quality and traditions of the public officials
who composc it rather than upon such sanctions as may be
cxcrcised through a system of judicial control.” Regretlably,
the present case is one of many References madc to this Court
where serious allegations and imputations have been made
against the Chaimman and Members of the Comnussion in regard
to performance of their constitutional dutics. The omissions and
commissions amounting to misbchaviour, allegedty committed
by the Chairman/Mcmbers of the Haryana Public Service
Commission have led to the Presidential Relerence dated 3 1st
July, 2008 in cxcreisc of the powers vested in the President
underArticle 317 of the Constitution of India to this Court.

(35) There were other such Presidential relerences im the past and

cases where conduct ol Public Scervice Commissions came tellingly under
judicial scrutiny. Sce, Relerence No | of 1997 mRam Ashey Yaday (Dr.),
In re. (12), Inderpreet Singh Kahlon v. State of Punjab (13) cle..

(12) (2000)4 SCC 309
(13) (2006) 11 SCC 356
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(36) Then it may be asked: Who knows where merit lics? Who
knows where the ment of those who cvaluate menit lies? Who knows where
the truth lics in abstraction? Let us not sermonizc or call Moscs 10 writc
Tablets for us. Let us endevour to frecly, reasonably and gencrously support
such long drawn out exploitative cmployment of the weak manual worker
in a far-off forest nursery (not in offices of'a Government department) within
the contours of the law and afford the petitioners some semblance of
permancncy albeit as labourcrs so that their day docs not begin with sunsct.
Verily, they built the nation brick by brick til} the landscape was altered.
They built the houses we live in, the restaurants we ding in, the roads we
travel on, the tarmac airplancs land in and take off, and the court we sit
in to dispensc justice. They came to Court before the Judges did. These
are the anonymous builders of the nation with ncither reward, nor hope nor
recompensc except the meager daily wages carned by them which may not
cven be paid at the end of the day before they go home to god-knows-
where,

(37) Butso long as the word ‘socialism’ lives in the Preamble to
the Constitution, Judges are constitutionally bound to apply distributive
Justice which postulates: *“To cach according 1o his contribution” Who can
mcasurc such contribution? Certainly not the Judge. But yes, the Judge can
intervenc as a surgeon might in case of failurc of the physician to curc the
discasc. The Court may calibrate the pipette of justice if the administrator
fails in his constitutional duty to dischargc the burdens of measuring that the
minimal dose of succour required for comfort calculated on the abacus of
a social insurance plan paid with the premium of distributive justice.
IFundamental dutics cnjoined by article 51 A (j) of the Constitution obligate
all citizens to strive towards excellence in all spheres of individual and
collective activity so that the nation constantly riscs to higher levels of
endevour and achicvement. Sadly, this part of the Constitution is crippled
with thirty eight ycars of dystrophy from the day when Parliament thought
it fit to imprintin the Big Book.

(38) In M. Nagaraj and others versus Union of India and
others (14), Kapadia, J. spoke for the Constitution Bench as were never

(14) (2006) 8 SCC 212
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spoken belore from the highest judicial altitude and in such wcighty
words:-

“Constitutional adjudication is like no other decision-making, There
is a moral dimension to every major constitutional casc; the language
of the text is not nceessarily a controlling factor. Our constitution
works becausc of its peneralitics, and because of the good sense of
the Judges when interpreting it. Itis that informed freedom olaction
of the Judges that helps to preserve and protect our basic document
ol govermance™

(39) His Lordship, then a puisne Judge of the Supreme Court, went
further aficld in obscerving with such penctrating incisivencss gained obviously
from astutc judiciat experience on the Bench while dealing with constitutional
issues in upholding the spirit and philosophy of the suprema fex, and if']
may take the liberty to paraphrasc in the fowest words the quintessence
of what the Court advised is the welfarc of the people and which should
be the supreme law. It was ruled:-

“Constitution is not an ephermal legal document embodying a st of
legal rules for the passing hour. It scts out principles foran expanding
futurc and is intended to endure for ages to come and conscquently
to be adapted to the various crisis of human affairs. Therefore, a
purposive rather than a strict literal approach to the interpretation
should be adopted. A Constitutional provision must be construcd
not in a narrow and constricted sense but in a wide and liberal manner
50 as 1o anticipate and take account of changing conditions and
purposcs so that constitutional provision docs not et fossilized but
remains lexible enough to meet the newly emerging problems and

challenges.

This principle of intcrpretation is particularly apposite to the
interpretation of fundamental rights. Itisa fallacy to regard fundamental
rights as a gift from the State Lo its citizens. Individuals possess basic
human rights independently of any constitution by reason of basic
fact that they are members of the human race. These lundamental

rights arc important as they posscss intrinsic value, Part-111 of the
Constitution does not confer fundamental rights. It confinms their
existence and gives them proteetion, Its purposc is to withdraw certain
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subjects from the area of political controversy to place them beyond
the reach of majorities and officials and to establish them as lcgal
principles to be applied by the courts. Every right has a content.
Every foundational value is put in Part-111 as fundamental right as it
has intrinsic value. The converse does not apply. A rightbecomes a
fundamental right because it has foundational valuc. Apart from the
principles, one has also to see the structurc of theArticle in which the
fundamental valuc is incorporated. Fundamental right is a limitation
on the power of the Statc. A Constitution, and in particular that of it
which protects and which entrenches fundamental rights and frecdoms
to which all persons in the State are to be entitied is to be givena
generous a nd purpoesive construction . In the casc of Sakal Papers
(P) Ltd. & Others v. Union of India and others this Court has held
that while considering the nature and content of fundamental rights,
the Court must not be too astute to interpret the languagein a literal
sense so as to whittle them down. The Court must interpret the
Constitution in a manner which would cnable the citizens to cnioy
the nghts guaranteed by it in the fullest measure. An instance of literal
and narrow interpretation of a vital fundamental right in the Indian
Constitution is the earlydecision of the Supreme Court in the casc of
A.K. Gopalan v. State of Madras . Article 21 of the Constitution
provides that no person shall be deprived of his lifc and personal
‘ liberty cxcept according to procedurc cstablished by law. The
Supreme Courtby a majority held that procedure established by
law’ means any procedure established by law made by the Parliament
or thelcgislaturcs of the State. The Supreme Court refused to infuse
the procedure with principles of natural justice. It concentrated solely
upon the existence of cnacted law. Afier three decades, the Supreme
Court overruled itsiprevious decision in A K. Gopalan (10) and held
in 1ts landmark judgment in Maneka Gandhi v. Union of India and
another that the procedurc contemplated by Article 21 must answer
the test ofreasonablencss. Fhe Court further held that the procedure
should also be in conformity with the principles of natural justice.
This example is given to demonstrate an instance of cxpansive
intcrpretation of a fundamental right. The expression ‘life” in Article
21 does not connote merely physical or animal existence. The ri ght
to life includes right to live with human dignity. This Court has in
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numerous cases deduced fundamental Teatures which are not
specifically mentioned in Part-T11 on the principle that certain
unarticulated rights arc implicitin the cnumerated guaranteces. For
cxample, frecdom of information has been held to be implicitin the
guarantce of freedom of speech and expression. In India, ull recently,
there is no legislation seeuring freedom of information. However, this
Court by a liberal intcrpretation deduced the right to know and right
to access information on the reasoning that the concept of an open
govemment is the direct result from the right to know which isimplicit
in the right of free speech and expression guarantced underArticle
19( 1)(a). The important point to be noted is that the content ofa
risht is defined by the Courts. The final word on the content of the
rieht is of this Court. Thercfore, constitutional adjudication plays a
very important role in this excrcise. The naturc of constitutional
adjudication has been a subject matter of scveral debates. Atone
extreme, itis argucd that judicial review of legislation should be
confincd to the language of the constitution and its original intent. At
the other end, noninterpretivism asscrts that the way and indeterminate
naturc of the constitutional text permits a varicly ol standards and
valucs. Others claim that the purposc of a Bill of Rights is to protect
the process of decision making”

(40) In the face of all this 1 am inclined to think that the present
batch of cascs appear to be eminently fit to exercise such extra ordinary
jurisdiction for a**generous and purposive construction” and an approach
can be adopted to meet the erisis of human affairs. Such view is adviscd
by the Supreme Court inM. Nagarajfor the Courts to emulate and follow
which should be the paradigm principle of a dynamic and pragmatich Umanisim
injected by the syringe of article 14 nto Court while dealing with daily wagc
manual workers as distinguished from cascs of those persons who arc
appointed from the back door o public posts, services being strictly
governed by statutory rules framed under the proviso o article 309 of the
Constitution or by rules framecd under statutory cnactments creating
independent instrumentalities of State, Boards, Corporations ctc. Itis the
constitutional duty ola citizen Judge as it is of cvery other citizen o {India,
that itis a duty preserved and instructed by article STA (h) ol'the Constitution
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introduced by the Forty Second amendment carried out in 1976 by Parliament
that it is the fundamental duty of every citizen to develop a spirit of
‘humanism’.

(41) Humanism becamc a constitutional word of far-rcaching
significance for all citizens of India to ecmulate and feel bound down to
honour, including Judges and bureaucrats to icmper their judgments and
administrative decisions with. A Judge of the High Court is afier all acitizen
first and then by virtue of holding office, a Judge. 1fa duty is cast onthe
Court and on the administrator by the Constitution or by thedaw to observe
such moral duty and cthical standards, it is far greater and more sublime
than any of thc rights, privileges or powcers they may cnjoy or exercisc for
thc administration of justice or in govemnance. The Constitutionis a humbling
document, an cternal fountain ever sprouting and benignly guiding power
and authority to dccide fairly, reasonably and proportionately to the causc.
This itsclf works as a sclf-restraint on its constitutional boundarics. A Court
can be perecived as a decision making apparatus sanctioned by the State
by virtuc of officc o makc socially just orders inaccordance with the law,
the decision being binding and the solemn naturcof'its binding jurisdiction
acting on its own as a formidablc constraint and chcck on what it might
do or refrain from doing in making an order or a judgment. The duty
cnjoined on all citizens, which cvidently includes themembers of the highest
judiciary by virtue of office held, stands as a vanguard of the Constitution
and which is qualified in the wisdom of Parliament thus in article 51 A (h):-

“to develop the scientific temper, humanism and the spiritofinquiry
and reform”

(42) When the Constitution instructs us on the way forward we must
obey and carry out its command. Constitutional duty then becomes a
constitutional impcerative and the judicial limitation. The Judge must then
inform all his decisions with the constitutional mandate. Duty for the Judge
then itsclf becomes the mandate of his business cver staying aloofand
disintcrested in the causc. The Judge is not an administrator. An administrator
may do and be heard on the argument that Fundamental Dutics arc
uncnforccable. But the Court cannot discard these principles wherever
found nccessary to dispense justice if no other absolute Icgal principle is
found to fully justify relicf in any other manncr. It may not be capable of
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enforcing this duty through writs but it may temper its opinion, if the need
ariscs on its principles. The duty though can be promoted only by constitutional
methods, ref: Mumbai Kamgar Sabha v. Abdulbhai (15).

(43) Manual daily wage workers may not hold posts under the State
or in conncction with the afTairs of the State but they may deserve to be
looked at with a humanistic view to try and understand their problems, their
hopes and aspirations to ask the State to help them to amcliorate their lot
albeit with a spirit of dynamic humanism as the rich and power(ul may not
need to truly understand or empathize with them. In the absence of recruitment
rules shown by the State in its replics with respect to these set of cases,
it may not be possible for this court to read violation of rulc in the appointments
madc long ycars ago. Ncither is it for this Court to make a fishing inquiry
to throw out the claims. But when we look at such engagements if not
properly called ‘appointments” it should be tempered with a spirit ofhumanism
and to be judicially pragmatic about it. The rules should not by themsclves
in the present cascs without anything morc become the iron curtains admitting
no cxception for manual workers. The challenge to illegal appointments by
a suffcring public is cven more regretful in public interest fitigation where
service law principles do not penctrate to quash an unlaw ful appointment,
citing precedent. The wrongdoer has many protections in law but thosc
protections are only till the conscience of the Court is disturbed when
anything bccomes possible and that is how wemust view what constitutional
Judges may do. Thatis where the insight o' Kapadia. . in the M. Nagaraj
throbs. I the administrator implemented and obeyed the law as was designed
and meant and had never made an oblique departure from rule, it would
be tritc to say that thousands and thousands of judgments may not have
been written or needed to, Perhaps, Umadevi would not have been written
or necessitated, if all was ideally well with the world. The total picturc thus
has to be holistically painted by the pen of the Court cven for one man
standing in supplication before the Court asking forrelicf. This is what |
think and may be completely wrong.

(44) In the aforesaid background, the moot question 1s: are daily
wage manual workers, as of whom have been exploited *for years” by the
Statc by resort to Unfair Labour Practice arce they not entitled to a share
in the sun, the shade and the moonlight. pray may | ask, for some sceurity

(15) AIR 1976 SC 1455
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of work. Having posed the question there is still an answer, a counter point,
permitted by law as an-acceptable defence when raised by the State which
the State raises routinely and casually when facing litigation in Court: Why
did they accept the engagement to start with, afler all? No one foreed it
on them? Who forces anyone? Who forces the State, expected to be a
modecl ecmployer, 1o give a job or compel it not to take it away. This is the
prerogative of the State traced to article 310, the pleasure doctrine. The
right to cngage includes the right to disengage. The logic cannot be faulted
inCourt. But then by applying standards of humanism it then becomes more
a matter of judicial sensitivity tempered with the law, inmatters of grantof
relief, by the constitutional court, where the process of unshackling past
judicial burdens is constantly going on to supply blood to the living tissuc
of the law so that it does no dccompose.

(45) This is where [ would need to repeat the words of wisdom
in M. Nagaraj, alrcady quoted supra, and to re-emphasize them with
admirable profit to stress the moot point: The “Constitution is not an
ephermal legal document embodying a set of legal rules for the passing
hour. It sets out principles for an expanding future and is intended to
endure for ages to come and consequently to be adapted to the various
crisis of human affairs. Therefore, a_purposive rather than a strict
literal approach to the interpretation should be adopted. A Constitutional
provision must be construed not in a narrow and constricted sense but
in a wide and liberal manner so as (o anticipate and take account of
changing conditions and purposes so that constitutional provision does

not get fossilized but remains flexible enough to meet the newly emerging
problems and challenges”. (underlined for cmphasis)

The views exvressed by this Court on discrimination with _respect
to labourers.

(46) The lcarned single Judge of this Courtin CWP No.1169 of
2009; Ved Pal and others v. State of Haryana and others, (in short
“Ved Pal”) was called upon to decide whether the petitioncers could claim
regularization of services {rom the dates their juniors were regularized as
per the policy prevalent at the time. They had earlier approached this Court
through CWP No.6341 0f 2005 in which directions were issued to the State
to decide the claim for regularization. The claim was considered and
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rccommended but was ultimately rejecied as said in the pleadings “simply
becausce of the judgment of the Supreme Court in Uma Devi’s case.” The
lcarmned Single Judge took a view on facts presented before him finding that
if the petitioners remain senior to the private respondents they had a prior
right of regularization. Their claim should have been considered in the same
terms in the case of private respondents but the same having not been done,
the petitioners have been diseriminated against and thercfore the order
rejecting the claim of the petitioners passed in 2007 cannot sustain and were
accordingly quashed. A dircetion was issued that the petiioners beregularized
in scrvice {from the date when their juniors were regularized and to do so
in the same terms. This order was appcaled against by the State,

(47) The Division Beneh of'this Court inState of Punjab versus
Sukhminder Kaur and others (16); spcaking through brother Surya
Kant, J. in a case arising out of discrimination fotlowing thedirections issucd
by the Supremc Court inState of Haryana v. Piara Singhbut after noticing
Umadevi held as under : -

“There i1s no denial to the fact that hundreds of workcharged/daily
wagers were brought on regular establishment on implementation of
the aforcsaid policy but the private respondents have been denied
such benefit onthe solitary ground that their appointments were on
contract basis. Such a plea taken before the learned Single Judge
hasbeen repelled and in our considered view rightly so for thercason
that aficr the initial appointment on contract basis fora period ol 89
days, the private respondents were appointed on temporary basis
and in the regular pay scale (with munimum of the pay scalc). Learned
Single Judge has also found that they were appointed against duly
sanctioncd posts on icmporary basis.

It may be truc that a Writ Court would not ordinarily issuc a
mandamus for regulanzation o services olancemploycee as such an
exercisc falls within the domain ofixecutive as ruled by the Hon'ble
Supreme Courtin Statc of Haryana and others versus Piara Singh
and others (1992 SCC (4) 118 and other later decisions. However,
when thequestion of implementation of a conscious decision taken
by the Statc or its instrumentalitics arises, the Constitutional Court
(16) 2013 (3) SC'T 801
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shall be well within its rights to issuc the destred directions for the
implementation of such a policy in a nondiscriminatory manner so
that all the employees are granted its benefit without any artificial
classtfication. This is what has been done by the learned Single
Judgc also.”

(48) This decision was rendered on 2nd July, 2013 afier noticing
the Constitution Bench dccision in Umadevi. The same Bench reiterated
the principle in LPANo.1214 0f 2013, Statc of Haryana and others v. Chet
Ram and others decided on 12th July, 2013, 1tis now the turn of the remand
order in CWP No. 10017 of 2011 placing thosc cases before me.

Facts of CWP No. 10017 of 2011:

(49) The view of'the learncd Single Judge in Ved Pal’s case was
upheld in appeal and the SLP carried by the Statc of Haryana to the
Supreme Court was dismissed on 2nd May, 2014 inSLP (Civil) No.36871
of 2012 against the judgment in LPA No.1037 02012 decided on 25th
July, 2012. However, at about the same time the 1carned Single Judge had
taken the same view as in Ved Pal in CWP No.10017 of 2011, Khajjan
Singh and others v. State of Haryana and othcers decided on 19th
September, 2012 which was appcaled against in the intra court appeal. This
appeal came up before the Division Bench presided over by Brother Surya
Kant, I. in LPA No0.1965 0f 2012 and cross LPA No.643 of 2013 when
the decision in Channi was brought to the notice of the Division Bench.
Since the coordinate Bench in Channihad already sct aside similar orders
of the learned Single Judge and remanded the casc for fresh decision, the
Bench inKhajjan Singh's case allowed the appeal, sct aside the order of
the learned Single Judge dated 19th September, 2012 and remanded the
case for fresh decision. That is how CWP No.10017 of 2011, Khajjan
Singh and others v. State of Haryana and others, has been placed before
me to take a fresh decision. I would, thercfore, cull out the few necessary
facts from CWP No.10017 of 2011.

(50) Briefly stated, the claim of the petitioners in Khajjan Singh’s
case 1s for directions to regularize the petitioning daily wage labourers as
per the policy decisions of 31st January, 1996 and 1st October, 2003 as
modified by the policy letter dated 10th February, 2004 which protected
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the daily wage employces who have completed 3 years ol scrvice on 30th
September, 2003 and were in service on 30th Scptember, 2003 and entitled
them for regularization, Here also, the petitioners had awards in their favour
granting continuity of scrvice from back dates. The award is dated 4th
January, 2006 in the case of Khajjan Singh petitioner No.2. The State have
contested the petition.

(51) It is stated that the Forest Department engaged labourers
mostly for plantation activitics which arc scasonal in haturc which continued
for 2-3 months during the monscon scason i.¢. July to Scptember. When
the scason is over, only a few labourers arc retained lor maintenance of
nurscrics cte. A [ew of them arce recalled in October and November for
cleaning and hocing opcrations in plantations. tt is cxplained that the IForest
IDepartiment exceutes forestry work through musler rolls system. 1°or sometime
past, it was fclt that the muster roll has becomc incffective, incfficient and
uncconomical. Paragraph 13.70 of the [1aryana Forest Manual provides
that Forest Guards arc Officers in charge of the works and arc empowered
to engage labour on daily wages; take roll call in the morning and evening
and preparc a daily sheet of work done cveryday. The arca under the
control of forest guard is generally at distant places. 1t was experienced that
practically, it bccame impossible for him to takc roll call twice at every place
daily, not to spcak of supervising the work at all places under his control.
‘This was resulting in shortage of work by the labourers duc to which the
lForest staff becomes liable to pay for less clficiency of the labourcrs.
However, the Government recognised its duty Lo carry out various lorest
activilics in terms of the constitutional mandate enshrined under the Directive
Principles and the Fundamental Dutics (article 48 A ol Part 1V and article
51A(g) of Part 1V A of the Constitution of India to protect and improve
forests, lakcs. rivers and wildlifc of the country in consonance with National
IForcst Policy, 1588 cnsuring cnvironmental stability and mainicnance ol the
ceological balance including atmospheric cquilibrium which arc vital for
sustcnance ofall life forms like humans, plants and animals and with no profit
motive or a desire to generate income as one expects from an industrial
activity. The Forest Department has to depend on State Government and
cxternal agencies for financial help. Most of the activitics are being done
under various projects aided by the Government ol India, Iuropean Union,
World 13ank ctc. [t was urged that if'it were an engagement or appointment
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on daily wages on casual basis, the same would come to an cnd when 1t
is discontinued. If a temporary employee or a causal worker is continued
{or a time beyond the term of his appointment, hc would not be entitied
to be absorb in regular service or made permanent merely on the strength
of such continuance if the original appointment was not made by following
a due process of sclection asenvisaged by the relevant rules. 1t was stated
that Government of Haryanahad withdrawn the carlier policics in relation
to regularization of 17th June 1997, SthNovember 1999, 1st October 2003
and 10th February 2004 videnotification dated 13th Apnl, 2007 in the light
of the judgment in Umadevi. It may be mentioned that this notification
« ..shall not adversely affect the cases wherc regularization have alrcady
been madc but arc not sub-judice.”

(52) The defense of the respondent State was that the petitioners
were cngaged as daily wage labourers by the lowest ficld functionary of
the Forest Department i.e. the Forest Guard. The work of such Tabour is
forraising of seedlings in nurserics, digging of pits, planting, watering of
plants, weeding and hoeing of plants and their engagement for specific work
was for a specific period.

(53) Nevertheless, the Forest Department admitted in the written
staicment that there is no provision under the rules that the appointments/
employment can be made on daily wage basis. Therefore, it isurged that
the employment of the pctitioners arc contrary to the rules and are in
violation of articles 14 and 16 of the Constitution of India. Therefore, adaily
wager has no right to continue or being regularized in scrvice as they arc
not the holder of any post. The petitioncrs had asscrted and it is not disputed
that they had been engaged in 1980s and in the carly 1990s and their
subordinate counter parts who continucd working werc regularized on 14th
October, 2006 afier the pronouncement in Umadevi and their services
remain protecied by penmanency. They have put in number of years of work
of 7 to 10 ycars (9 petitioners) before they were terminated while onc of
them i.c. Pawan Kumar petitioner No.2 has served from [st August. 1999
to 16th March, 2000 when he was terminated but returned with a Labouor
Court award dated 18th April, 2006. Some of them had put in as much
as 10 or more of continuous service before dates of retrenchment. The
awards in their favour have come [rom the period from 4th January, 2006
to 12th November, 2008. The worker who was awarded reinstatement and
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continuity of service on 12th January, 2008 was Om Parkash who had
scrved in the Forest Departiment from 15th July, 1986 to 3 1st October,
1999 when his services were terminated. There can, therefore, be persons
like Pawan Kumar, petitioner No.2, who have acquired continuity of service
as aresult of labour awards accumulating by legal fiction about 6% ycars
oftotal service atter a short spell of actual engagement. and in such cases
Government would remain frec to take a conscious decision of whether to
regularize them ornot keeping in view rule of 10 years of service prior to
Umadevi and if that mcets the standards of law fit for consideration
for rclicl.

(34) [n the Letters Patent Appeal against the order passed in Ved
Pal's casc (supra), the view of the lcarned Single Judge was affirmed by
the Division Benceh again presided over by brother Surya Kant, J. observing
as follows : -

“.... There is no denial to the fact that claim of the juniors was
considered first and they werc madc rcgular, 1lowcver, the
rccommendations made by the Divisional Forest Officer in favour of
private respondents for regularization of their scrvices were not
accepted by the I'lead Office on the plea that meanwhile the Hon'ble
Supreme Court in State of Karnataka versus Uma Devi, 2006 (4)
SCC-1 had annulled the Government Policics lcaving no right o
scck regularization. The same argument was advanced before the
lcarmed Single Judge which has been turned down while observing
that the private respondents have been subjected Lo diserimination.
In the peculiar facts and circumstances, the solitary question that
ariscs for consideration 1s whether the private respondents have sought
regularization of'their services in terms of the Government Policy or
on the plea of discrimination and violation ol Articles 14 & 16 of the
Constitution? Since it stands admitted on record that juniors o the
private respondents were made regular and no clfort (o de-regularizc
their services was madc even afler noticing the fact that seniors have
been overlooked and ignored without any rcasonable classification.
in our considered view, the private respondents have madce out a
casc of hostile discrimination within the ambit ofArticles 14 & 16 of

the Constitution. Itwould necessanty mean that cven i the Government
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Policy is not in existence and deemed to have been annulled, the
private respondents shall be entitled to seck regularization of their
services from the date such abenefit was granted to their juniors...”

(55) Mr. Sunil Nehra leamed Sr. I)CpuiyAdvocate General, Haryana
appearing for the State places reliance on a Division Bench Judgment in
Rajinder Kumar versus State of Haryana and others (17); 10 submit
that the plea of discrimination was turned down for the reason that the ratio
of Umadevi clearly intended to overrule all pzist precedents which run
counter to the principles of law enunciated by the Supreme Court leaving
the High Courtsto follow necessarily the law laid down. In para. 14, this
Courtheld “wehave no hesitation (o observe that the policy of regularization
issucd under Article 309 of the Constitution dated 1.1 0.2003 or any other
such policy would not confer an enforccable ri ghton the employees for the
purposc of regularization. The benefits already acquired pursuant to the said
policies and schemes would remain un-effected”. The only way for
employees whohave been appointed in accordance with mandatc of the
Supreme Court in para. 53 read with para. 15 of the judgment was the
one-time-measure scheme proposed therein for thosc who had completed
10 years or more of service. It may be noted that the Division Bench dealt
with posts occupied by rules and the appointiments made contrary to the
rules were notenforceable in the context of regularization or permanency.

(56) Counsel refers to U.P.Power Corporation Limited VCTSus
Rajesh Kumar and others {18); the Supreme Court case dealt with
reservation in promotion for Scheduled Castes and Scheduled Tribes in the
context of the 77th, 81st, 82nd and 85th amendments to the Constitution
and their constitutional validity and the dicta laid down in
M. Nagaraj versus Union of India (19). 1 would need to rcfer to para.
12 to 14 where the Supreme Court obscrves : -

“12.We have reproduced the paragraphs trom both thedecisions in
extenso to highlight that the Allahabad Bench was appriscd about
the number of matters at Lucknow filed carlicr in pointoftime which
were being part heard and the hearin g was in continuum. [t would

(17) 2006 (3) SCT 838 = 2006 (4) RS} 290
(18) 2012(7)SCC 1
(19) (2006) 8 SCC 212
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have been advisable to wait for the verdict at Lucknow Bench or to
bring it to the notice of the leamed Chicf Justice about the simlar
matters heing instituted at both the places. The judicial courtesy and
decorum warranted such discipline which was expected from the
jcarned Judges but for the unfathomable reasons, neither of the
courses were taken recourse to. Similarly, the Division Bench at
Iucknow crroncously treated the verdict ofAllahabad 3enchnot to
beabinding precedent on the foundation that the principles laid down
by the Constitution Beneh in M. Nagaraj (supra) arc not being
appositcly appreciated and correctly applicd by the Bench when
there was reference to the said decision and number of passages
were quoted and appreciated albeit incorrectly, the same could not
have been a ground to treat the decision as per incuriamor not a
binding precedent. Judicial discipline commands in such a situation
when there is disagreement to refer the matter 1o a larger Bench.
tnstcad of doing that, the Division Bench at Lucknow took thc burden
on themselves to decide the case. [n this context, we may profitably
quotc a passagce {rom Lala Shri Bhagwan and another v. Ram
Chand and another, AIR 1965 SC 1767 : -

“18. .. It is hardly nccessary to emphasisc that considerations of
judicial propricty and decorum requirc that ifa learned single Judge
hearing amatier is inclined to take the view that the carlier decisions
ofthe High Court, whether of'a Division Benchor of'asingle Judge,
need to be reconsidered, he should not embark upon that enquiry
sitting as a single Judge, but should reler the matter o a Division
Bench or, in a proper case, place the relevant papers belore the
Chicf Justice to enable him to constitute a Targer Beneh o examine
the question. Fhat is the proper and traditional way 1o deal with such
matters and itis founded on healthy principles of judicial decorum
and propricty. Itis to be regretied that the lcarned single Judge
departed [rom this traditional way in the present case and chosc to

cxaminc the question himscl £

| 4. InSundarjas Kanyalal Bhathija and others v. The Collector,
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Thane, Maharashtra and others, 1989 (2) R.R.R. 111 : AIR
1991 SC 1893 whilc dealing with judicial discipline, the two-Judge
Benceh has expressed thus: - '

“Onemust remember that pursuit of the law, however, glamorous
it1s, has its own limitation on the Bench, [n amulti-Judge Court,
the Judges are bound by precedents and procedure. They could
use their discretion only when therceis no declared principle to
be found, no rule and no authority. The judicial decorum and
legal propricty demand that where a leamed sin gle Judgeora
Division Bench does not agree with the decision of a Bench of
co-ordinatejurisdiction, the matter shall be referred to a larger

Bench. Itis a subversion of judicial process not to follow this
procedure.”

The aforesaid pronouncements clearly lay down what is expected
from the Judges when they arc confronted with the decision ofa Co-
ordinate Bench on the same issue. Any contrary attitude, however
adventurous and glorious may be, would Icad to uncertainty and
inconsistency. It has preciscly so happencd in the casc at hand. There
are two decisions by two Division Benches from the same [ ghCourt.
We express our concern about the deviation from the judiciat
decorum and discipline by both the Benches andexpect that in future,
they shall be appositely guided by the conceptual eventuality of such
discipline as laid down by this Court from time to time, We have said
so with the fond hope that judicial cnthusiasm should not obliterate
theprofound responsibility that is expected from the Jud ges.”

(57) This judgment is cited by the learned State counsel in the
context of a decision rendered by the Division Bench of this Courtin LPA
No.1746 0f 2012 decided on 28.2.2013: State of Haryana and others
v. Channi and connected cascs (hereinafter referred to a Channi). The
appeal arose out of the order of the learned Single Judge against the
Judgmentdelivered on July 9th, 2012. The learned Single Judge had directed
regularization of services of the respondents from the date their juniors were
regularized as daily wage employees. The Division Bench applied the law
laid down in Umadevi. The claim of the respondents in Channi for
regularization was granted by the lcarned Single Judge but was overruled
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in appcal by the State was made by Malis by delinition when 53 cadre
posts were advertised which were not meant for daily wagers 1o fill. The
Division Bench noted that laborious exercise undertaken in Raginder Kumar’s
case (supra) which had madc their task casicr insofar as the impact of
Umadeviis concerned. The Bench noted the fine distinction made by the
Constitution Bench in Untadevibetween illcgal and irregular appointments,
the first could not be saved but the irrcgular appointiments could come
through the exception carved out in para. 53. Reliance was placed on para.
53 of Umadevi which rcads : -

“Oncaspeet needs to be clarified. There may be cases whercirregular
appointments (not illcgal appointments) as cxplained in
S.V.Narayayanappa (supra), R.N. Nanjundappa (supra), and
13.N.Nagararajan (supra), and referred (o inparagraph 15 above,
of duly qualificd persons in duly sanctioned vacant posts might have
been made and theemployecs have continued to work for ten years
or more but without the intervention of orders of courts or of
tribunals. The question of regularization ol the services of such
employces may have to be considered on merils in the ghtolthe
principics scttled by this Courtin the cascs aboverclerred to and
the light of this judgment. In that context, the Union ol India, the
State Governments and theirinstrumentalitics should take steps to
regularize as a onctime measure, the scrvices ol such irregularly
appointed, who have worked for ten years or more in duly sanctioned
posts but not under cover of orders of courts or of tribunals and
should further ensure that regular recruitments arc undertaken to fill
thosc vacant sanctioned posts that requircto be lifled up. in cases
where temporary cmployees or daily wagers arc heing now cmployed.
‘The process must be sclinmotion within six months [rom this date.
We also clarify that regularization. il'any alrcady made, but not
subjudice, need not be reopened based on this judgment. but there
should be no further by-passing ol the constitutional requirement
and regularizing or making permancent. thosenot duly appointed as

per the constitutional scheme.”™

(58) In Rajinder Kumar s casc. itmay be pointed out. that the post
in question was of Water Pump Operator Grade-1l which is a Group-C
post and the judgment is therefore distinguishable on facts lrom these sct

NN,
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of'cascs which dcals with daily wagers and not holders o f public posts. In
Channithe Hon’ble Division Bench noticed the words of distress of the

Supreme Court in Official Liguidator versus Dayanand and others
(20); lamenting:-

“57. By virtuc ofAnticle 141 of the Constitution, the judement of the
Constitution 13ench in Sceretary, State of Kamataka vs. Uma Devi
{supra) 18 binding on all the courts including this Court till the samc is
overruled by a larger Bench, The ratio of the Constitution Bench
judgment hasbeen followed by different two-Judges Benches for
dechining to entertain the claim ol regularization of servicemade by
ad hoc/temporary/ daily wage/casual cmployecs or for reversing the
orders of the High Court granting reliclto such cmployecs - Indian
Drugs and Pharamaceuticals Ltd. vs. Workmen [ 2007 (1) SCC 408 l,
Gangadhar Pillai vs. Siemens Ltd. [2007 (1) SCC 533), Kendriya
Vidyalaya Sangathan vs. I..V. Subramanycswara [ 2007 (5)SCC
326], llindustan Acronautics I.td. vs. Dan Bahadur Singh [2007(6)
SCC207]. However, in WP SEB vs, Pooran Chand Pandey 12007
(11} SCC 92 ] on which reliance has been placed by Shri Gupta,a
two-Judges Beneh has attempied to dilute the Constitution Beneh
judement by suggesting that the said decision cannot be applicd to a
casc where regularization has been sought for in pursuance of Adticle
14 of the Constitution and that the same is in conflict with the judgrment
of the seven-Judges Benceh in Mancka Gandhi vs, Union of India
[1978 (1) SCC 248].

XX XX XX XX

70. We arc distressed Lo note that despite several pronouncements
on the subject, there is substantial incrcasc in the number of cascs
involving violation of thebasics ol judicial discipline. The leamed
Single Judges and Benches of the High Courts refuse to follow and
accepl the verdict and law laid down by coordinate and even larger
Benches by citing minor difference in the facts as the ground for
doing so. Thercforc, it has become neeessary to reiterate that
disrespect to constitutional cthos and breach of discipling have grave
impacton the credibility of judicial institution and encourages chance
(20) 2008 (10) SCC 1
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litigation. Itmust be remembered that predictability and certainty is
an important hallmark of judicial jurisprudence developed in this
country in last six decades and increasc in the frequency of conflicting
judgments of the superior judiciary will doincalculable harm (o the
system inasmuch as the courts at the grass root will not be able o
decidc as to which of the judgment lay down the correct law and
which onc should be followed. We may add that in our constitutional
sctup cvery citizen is under a duty to abide by the Constitution and
respect its ideals and institutions. Those who have been entrusted
with the task of administering the system and operating various
constituents of the State and who take oath to acl in accordance
with the Constitution and uphold the same, have to st an examplc
by cxhibiting total commitment to the Constitutional idcals. This
principleis reguired to be observed with greater rigour by the members
of judicial fraternity who have been bestowed with the power to
adjudicate upon important constitutional and legal issues and protect
and preserve rights of the individuals and socicty as a whole.
Discipling is sinc qua non for effective and cfficient functioning of the
judicial system. I[f the Courts comimand others to act in accordance
with the provisions of the Constitution and rulc of Taw, itis not possible
{0 countenance violation of the constitutional principle by thosc who
arc required to lay down the law.

71. In the light of what has been stated above, we deem it proper to
clarify that thc comments and observations madce by the two-Judgcs
Beneh in U.P. State Electricity Board v. Pooran Chandra Pandcy
(supra) should be rcad as obiter and the same should neither be
treated es binding by the High Courts, Tribunals and other judicial
foras nor they should be relied upon or made basis for bypassing the
principles laid down by the Constitution Beneh.” (emphasis added)

(59) Not ofien docs the Supreme Court reler Lo its past constitution

beneh decisions, while enforeing them under article 141 of the Constitution,
by guarded and precautionary words that “Byv virtue of article 141..."
it **...is binding on all the courts including this Court tilk the same isoverruled
by a larger Bench ™. One would have thought that constitution benches of
the Supreme Court are binding by virtue ol theivratio decidendiand not
be binding other than by reason of article 141, There is much to learn here.
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(60} For a variety of reasons, the order of the learned Single Judge
was held unsustainable in Channi. The appeals were allowed and the order
of the Iearned Single Judge was sct aside. The matter was remanded. The
issue of discrimination was touched and dealt with in terms of Umadevi
and Dayanand verdicts of the Supreme Court. It is urged by Mr.Nchra
that thercare two conflicting opinions of two Division Benches in Staze of
Haryana v. Channi and the other in State of Punjab v. Smt.Sukhminder
Kaur (supra) and thus the matter descrves to be placed before a larger
benceh for resolving the apparent conflict.

LPost script.

(61) Orders wercreserved in these cases on 13th December, 2013,
Atthe time I doubtfully thought the principles of law cnunciated in the two
Division Benches in Channi(2013) and in Rajinder Kumar(2006) may
not fully apply to cases of daily wage workers engaged locally and whose
services may not be governed strictly by rules of recruitment. There ti ghts
descrved 10 be examined and declared from the vantage point of industrial
law principles and as such to group these cases for separate treatment. This
line of thinking was influenced by Casteribe which was not brought to the
notice ofthe Division Bench in Channi. The further rcason was in linc with
the principles of law enunciated by the Supreme Court in Om Kumaron
thetwo distinct parts of article 14 of the Constitution, onc of arbitrariness
and the other of discrimination, which principles may have to be factored
into the decision making process for a fair, meaningful and efficacious
adjudication of the rights of the respective partics. In a case of arbitrarincss,
theWrit Court was informed that it could well apply principles of secondary
revicw but when unfair discrimination is pleaded, pressed and practiced and
is not scriously disputed on foundational facts, then the Writ Court may be
leftwith little option but to discharge its constitutional duty by applying
principles of primary review to strike down unfair discrimination without as
much as abdicating that duty, come what may. The principles of law
cxplained in Ganayutham and Om Kumar were also not brought to the
notice of the Division Bench in Channi for its consideration on the point
ofunfair discrimination,

(62)After I had prepared the judgment aficr reserving orders [ had
anxiously thought how to proceed with the matter and what to do on the
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sensitive issucs involved and whether | should distinguish Clhanni and
follow Sukhminder Kaur and o distinguish Umadevi by Casteribe or
to refer the cight questions formulated above to a larger Bench to resolve
the conflict pointed out by Mr. Nehra when the recent verdict of the
Supreme Court in Hari Nandan Prasad and another versus Employer
/R to Mangmt. of FCI and another (21); camc to my notice where
the Supreme Court afler noticing Casteribe and Umadeviin sharp departure
of Channi(both authored by the Hon’ble Mr. Justice A K.Sikri, onc belore
when His Lordship adomed this Court as its Chicl Justice, the other after
Ilis Lordship’s clevation to the Supreme Court) in para. 34 resolved the
vexed question of discrimination by holding as next [ollows : -

*34. On harmonious rcading of the twa judgmentsdiscussed in dctail
above. we arc of the opinion that when there are posts available, in
the absence of any unfair labour practice the Labour Court would
not give direction for regularization only because a worker has
continued as daily wage workcer/adhoc/temporary worker for number
ol ycars. Further, if there are no posts availahle, such a direction lor
regularization would beimpermissible. In the aforesaidcircumstances
giving of direction to regularize such aperson, only on the basis of
number of years put in by sucha worker as daily wager cte. may
amount to backdoor entry into the service which 1s an anathema to
Art. 14 of the Constitution. Further, such a direction would not be
given when the concerned worker does not meet the cligibility
requirement of the post in question as per the Recruitment Rules.
However, whereverit is found that similarly situated workmen

are reeularized by the emplover itself under some scheme or

otherwise and the workmen in question who have approached
Industrial/l.abour Court arc at par with them, direction of
reoularization in such cases may be legally justified. otherwise,

nonrceularization of the left over workers itself would amount

to invidious discrimination qua them in such cases and would
he violative ofArt.14 of the Consttution. Thus, the Industrial
adjudicator would be achicving the equality by upholding Art.
14, rather than violating this constitutional provision,”

{cmphasis added)

(21) 2014 (2)SCT 234
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(63) This Jandmark insight in the judgment has turned the tide. The
judgment in para. 34 delivered by a three judge bench eminently extends
thefrontiers of industrial jurisprudence as hithcertofore never before. Itis
in the samc strain as U.PS.EB versus Pooran Chand Pandey
(22),disapproved by the three judge bench in Official Liquidator v.
Dayanand and others which is a decision prior to Casteribe. llowever,

(64) Umadevi (3) has now to be understood in its application to
labour jurisprudence as onc keeping in mind the dictum of both Casteribe
and Hari Nandan Prasad, the former from the point of view of unfair
tabour practice, the latter from the standpoint of unfair discrimination while
Umadevistands beyond the pale of labour law as contradistinguished from
mainline service law jurisprudence and their subtic differcnce. Labour law
was delincated in Casteribe. But yet the Supreme Court did not go full
throttle and circumscribed its decision on service law principles weighed
down by principles of vacancics and the naturc ofinitial appointments bound
by the constitution bench principles laid down in Umadevi (3). Nevertheless,
the exception carved out in Hari Nandan Prasad (para 34) iswhere the
foothold lies and the take off point of the present batch of cases now rests.
The clamour for regularization on principles ofunfair discrimination is now
loudcr for passing of favourable office orders of regularization in cascs
coming via the Industrial Tribunals and Labour Courts giving risc to a
demand for application of constitutional law principles re: discrimination.
may say that any minor discrimination is not unfair because it may suffer
reasonablerestrictions as are permitted by thelaw. Fhatis why I have dwelt
only on unfair discrimination which isjudicially unacecptable, but not mere
discrimination whichmay suffer rcasonable restrictions. But the position here
is unacceptable becausc it is not legally justificd to break a homogenous
group asundcr artificially. Failing which non-regularization of left over workers/
the unfortunate group as now defined in Hari Nandan Prasad would
amount to hostile and mvidious discrimination. Therefore the cquilibrium has
to be restored by granting the status quo ante from the dates counterparts
secured benefit ofregularization by administrative orders passed without
judicial intervention. The Supreme Court holds in fari Nandan Prasad
that*...the Industrial adjudicator would be achicving the equality by upholding
Art. 14, rather than violating this constitutional proviston”.

. (22) 2007 (11) SCC 92,
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(65) High Court Judges bound by Constitutional hmitations inarticle
14 as clscwhere in the law arc enjoinced to crase unfair incquality resulting
from adverse State action or inaction and would remain under oath while
discharging judicial dutics to strike down unfair discrimination themoment
they {ind its ugly head rearing from case papers placed before them. They
would remain bound te kill the weed beforce it grows on the mcadow ol
article 14. Articlc 14 to say the lcast is the heart of the law pumping sap
into the capillarics of the Constitution so that it grows well nourished and
well tended into a Banyan trec with its root system pervading all things. After
SouthAfrica won its frccdom the emblem of it Constitutional Courtbecame
the Banyan T'rec.

(66) Any unfair discrimination practiced by the Statc has to be dealt
with by the strong arm of the law by firm affirmative action in order (o
remove unfair discrimination and not to promotce it so that rights of nocitizen
go un-redressed. It would be a crying shainc to lcave the pctitioners
deserted and feeling that article 14 was not mcant for them and only for
the ‘haves’. Subverting consciously the cquality clausc in article 14 would
be an anathema to the Constitution. Judges may as well then pack up their
bags and go home.

(67) However, 1 may add a word ol caution here, 1 have not
touched upon in this judgment the issuc of regularization arising in cascs of
questionable appointments to posts sanctioned on the cadre strength of units
of service in the departments of Government, besides the instrumentalitics
of State and nothing, said here would apply to the other sct of pending cascs
involving claims of regularization made by holders of posts in Class 111
service which arc to be decided on their own facts and the laws applicable.

(68} Since the Judgment of the Supreme Court inflari Nandan
Prasadin paragraph 34 now holds the roost. the apparent conflict caused
by the verdict of Channi, in following Uma Deviand Rajinder Kumar
overlooking the subscquent view of the Supreme Courtin Casteribe, pales
into insignificance. Accordingly, the already formulated view ol this Court,
which is now reflected in the Supreme Court Judgment of Heari Nandan
Prasad, stands fortificd and buttresscd. This obviates any nceessity ol any
alleged conflict between carlier views ol this Court o bereconciled. Having
drawn strength from the tatest view of the Supreme Court in Hari Nandan
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Prasad, 1t may be safe for me to conclude that there no Jon ger exists any
conflict of opinion in the interpretation of Umadevi, Thercfore, [ find no
rcason o accede to the request of Mr. Nchra for the matter (o be placed
before a targer bench of this Court as the issuc scems resolved by the
Supreme Courtitsclfin the illuminating view in Hari Nandan Prasad.

(69) The ninc questions crystallized above indicate internally what
their answers might be but with one broad thread runnin g through alt of them
indicating a case for grant of positive retroactive parity and to answer if
this relicf at all deserves to be given to the petitioners to remove the viee
of unfair discrimination even if it is through the process of making a
supemumcrary arrangement to give cffect to the cardinal principle ofequality
under the law and of equal protection of the laws. A parity which is mecasured
by the laws founded on State policics of which the beneficiarics were the
fortunate group, then could the petitioners be lawf ully deprived of thosc
soctal and matcrial benefits. The rights of the petitioners who are dai ly wagc
workers accrue and flow from the Labour Court awards madc in their
favour granting to them a continuity of service. | lowever, where continuity
of scrvice is not granted by the Labour Court and such awards have attained
finality, the period for which benefit of past service when not granted, would
stand dcprived of the reckonable period for intents and purposcs. In the
present casces, the petitioners would be deemed to have been in service as
though thc adverse retrenchment orders were never passcd. The Statc was
not able to show in any of these cases the rules of service applicable to
the initial engagement of the petitioncers on dail y wager in the Forest and
in the Irrigaticn Department. Thercfore, the guecstion of their illegal or
irrcgular appointments is not a debatablc issuc in these batch of cascs and
astrong presumption would go in favour of the petitioners that their initial
appoiniments were not contrary to law given that power to cmploy them
was posited in the Statc to offer them daily wage employment albeit through
its local functionarics with power derived from manuals to operatc the
muster roli system. The Industrial Disputes Act is a piece of bencficial social
welfare legislation which stands alone and apart from constitutional scrvice
law. However, as time passed and departurcs were made with India opening
up to globalization and free enterprisc the axis sulfcred a paradigim shifi
towards capital and then the Supreme Court spoke in Harjinder Singh
versus Punjab State Warehousing Corporation (23), to turn back the

(23) (2010)3 SCC 192
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rising tide. A sca change was brought about by a guick serics ol judgments
with Harjinder Singh in the lcad. The Court’s deep anguish in Courts
contributing to ecmasculating the original scheme ol Tabour laws could not
have been expressed with greater pathos than in para. 30-31 which
obscrvations arc significant in the present context and can be profitably
noticed:-

“30). Of'late, there has been a visible shiltin the courts approach in
decaling with the cascs involving the interpretation of social welfare
legislations. The attractive mantras of globalization and liberalisation
arc [ast becoming the raison d'ctre of the judicial process and an
impression has been ereated that the constitutional courts are no
longer sympathctic towards the plight of industrial and unorganized
workers. In large number ol cascs like the present one, relief has
been denicd to the employees {alling in the category of workmen,
who arc illcgally retrenched from service by crcating by-lancs and
side-lancs in the jurisprudence developed by this Courtin three
decades. The stock plea raised by the public employer in such cases
is that the initial employment/engagement of the workmanemployee
was contrary 1o same or the other statutc or that reinstatement of the
workman will put unbcarable burden on the linancial health of the
cstablishment. The courts have readily aceepted such plea unmindiul
ol the accountability ol the wrong docr and indireetly punished the
tiny beneliciary of the wrong ignoring the fact that he may have
continued in the employment for years together and that micro wagces

carned by him may be the only source ol his livelihood.

31. It need no emphasis that iCa man is deprived ofhis livelihood. he
is deprived ol all his fundamental and constitutional rights and for him
the goal of social and economic justice. cquality ol status and of
opportunity. the freedoms enshrined in the Constitution remain illusory.
Therefore. the approach of the courts must be compatible with the
constitutional philosophy ol which the Dircetive Principles of State
Policy constitute an integral part and justice due to the workman
should not be denied by entertaining the specious and untenable

srounds put forward by the cmplover - public or private.”
g I 3 ] }
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(70) This statement of law is, or what | may call, the re-statement
and re-visit of the law, is cffcctively the sunimun bonm of humanism in
action from the last Court of judicial resort.

(71) Before lcaving T would say a few more words on the principlcs
of primary and sccondary review of administrative action which was
introduced, if | may be correct in saying so, by M. fagannadha Rao, J.
some years before Om Kumar was delivered by his Lordship in Union
of India versus G Ganayutham (24). The legal position on the subject
was summed up in para. 31 of the report which to my mind iscapable of
universal application in administrative law and subject matter labour law.
The question left open in sub para. 4 (b) in Ganayutham appears 10 have
been answered cxhaustively in Qm Kumaraficr noticin gjudicial thought
processes expounded in judgments by Judges sitting at theapex level in
forcign Courts on the subject in the United Kingdom and inthe United States
of America cte. Para. 31 enlightens with thesc guiding words:-

“*31. The current position of proportionality inadministrative law in
England and India can be summariscd as follows -

(1) Tojudge the validity of any administrative orderor statutory
discretion, normally the Wednesbury test is to be applied to
find out if the decision was illegal or suffered rom procedural
improprictics or was onc which no sensibledecision-maker
could, on the material before him and within the framework of
the law, have arrived at. The Courtwould consider whether
rclevant matters had not been taken into account or whether
irelevant matters had been takeninto account or whether the
action was not bonafide. The Court would also consider whether
the decision was absurd or perverse. The Court would not
however go into the correciness of the choice made by the
administratoramongst the various altcmatives open to him. Nor
could the Court substitute its decision to that o (the administrator:
This is the Wednesbury test.

(2) The Court would not interfere with the administrator’s
decision unless it was illcgal or suffered from proccdural
impropricty or was irrational in the sense (hat it was in

(24) (1997) 7 SCC 463
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outrageous defiance of logic or moral standards. The possibility
of other tests, including proportionality being brought into
IinglishAdministrative Law in future isnor ruled out. Thescare
the CCSU principles.
(3)(a) As per Bugdaycay, Brind and Smith, as long as the Convention
is not incorporated into English Law, the English Courts mercly
exercise a sceondary judgment tofind out if the decision maker could
have, on: the material before him, artived at the primary judgment in
the manner he had done.

(3)(b) Ifthe Convention is incorporated in England making available
the principle of proportionality, then the English Courts will render
primary judgment on the validity of thcadministrative action and find
out if the restriction isdisproportionate or excessive or is not based
upon a fair balancing of the fundamental freedom and the need for
the restriction thereupon.

(4)(a) The position in our country, in administrative law, where no
fundamental freedoms as aforesaid are involved, is that the Courts/
Tribunals will only play a secondary role while the primary judgment
as to reasonableness will remain with the exceutive or administrative
authority. The secondary judgment of the Court is to be based on
Wednesbury and CCSU principles as stated by Lord Greencand
Lord Diplock respectively to find if the exceutive oradministrative
authority has reasonably arrived at hisdecision as the primary authority.

{(4)(b) Whether in the case of administrative or cxecutive action
affecting fundamental freedoms, the Courts in our country will apply
the principle of ’proportionality” and assume a primary role, isleft
open, to be decided in an appropriate case where such action is
alleged 1o offend fundamental freedoms. [t will be then neeessary (0
decide whether the Courts will have a primary role only ifthe freedoms
under Article 19, 21 cte. are involved and not for Article 14.”
(emphasis added) '

(72) The tone had been set. Article 19 and 21 were debatable so
faras primary review was concerned. Article 14 was nmpartible. [tis not
negotiable. In Om Kumar (supra} the question of violation of articlc 14
was dircetly answered by the same Hon’ble Judge. This is how both the
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rulings have to be beaded together, the first exploratory and the other
cxplanatory of primary review jurisdiction while dcaling with oppressive
infractions of articlc 14. Thercfore, the Court when empowered with primary
rcview jurisdiction becomes the adminisirator and protector of cquality
before the law and the equal protection of the laws, s0 as 1o give meaningful,
instant and amcliorative cficet to the fundamental freedoms by not postponing
such right deprivations for redress through non-constitutional adjudication,
when facts demand and evidentiary proofis not found necessary in the facts
and circumstances of a given casc. By applying these standards of primary
review of administrative action in the present cases where the fortunate oncs
sccured their freedom of regulanization withowt court intervention but which
has resulted in hostile and invidious discrimination arc declared bad in the
cycs of law. Therule of law is clcarly against man’s inhumanity to man. This
kind of deprivation is in contravention of the natural law of equality among,
citizens who arc or have become equally placed in all respects of basic rights
posscssed by both of them as hunan beings even if there were no writlen
constitution or statutory law protecting workers against unfair discrimination
and unfair labour practiccinter seof those who deserve equality of treatment
with their counterparts obtained through the tardy process of Labour Court
trial resulting in favourable awards by the deeming fiction ol law, even then
thc Court must step in to vanquish subjugation of the spirit. No person
aggricved shouild be tumed away thinking the Court failed in coming to aid
by restoring the unfair imbalance created by the administrator.

(73) On the conspectus of the above facts, law and the thread of
Judgments rcad together, and for the various reasons stated interconnecting
the judicial decisions, the rights of the petitioners for ante-dated regularization
of scrvices arc declared in their [avour and against the State,

(74) Thc writ petitions arc allowed. The orders of the respondent
State declining representations of the petitioners for regularization in this
batch of cascs are nullificd and sct aside. In cases where regularization has
been granted with cffect from 2003 they shall be ante-dated in terms of
this judgment from the dates such petitioners were separated from their
crstwhilc juniors and fellow workers. Accordingly, the State of Haryana
would pass fresh orders in tcrms of this judgment in cach casc afier the

period of limitation prescribed for calling in question this order has expired.
Order dasti.

PS. Bajwa




