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deposited income-tax in excess, which was later on returned to
them. Payment of income-tax, its assessment, its excess payment or
its refund had nothing to do with the liability of the acCuséd-
respondents for deducting 21 per cent tax on the amount of interest
credited by them to Messrs J. R. Bansal and Company Private
Limited. The provisions of section 194-A of the Act are mandatory
and the accused-respondents were duty bound to comply with these
provisions.

(19) Considering all the above facts and the authorities cited by
both the parties, in my considered view the Courts below have fallen
into an error in discharging the accused-respondents/affirming the
order of discharge of the aceused persons. The accused-respondents
are required to prove whether there was any reasonable cause for
them not to deposit the amount of balance tax of Rs. 976 on the due
date. Mens rea is not an ingredient of this offence.

(20) Accordingly, the impugned orders are quashed. The learned
Chief Judicial Magistrate, Ludhiana, is hereby directed to frame
charge against the accused-respondents. The petitions under consi-
deration are thus allowed.

J.S.T.

Before Hon’ble N. K. Sodhi, J.

DR. VEER SINGH,—Petitioner.
versus
- PUNJAB UNIVERSITY, CHANDIGARH & OTHERS,—Respondents.
C.W.P. No. 2991 of 1994,
1st July, 1996,

Constitution of India, 1950—Art.  226—Punjab University
Calendar Volume III, 1990-—Chapter LIV—RIls. 2.1 & 3—Regulations
4 5 & 6 of Chapter V(A)—Punjabi University Act, 1961—Clause 6 of
Part-B of Chapter II—Clause 15 of Chapter [—University Grants
Commission’s Merit Promotion Scheme—University regulations
making posts of Readers & Professors direct recruitment posts—
Merit promotee professor does not form part of the cadre of pro-
fessors, such merit promotion being personal to him—Merit pro-
motee professors cannot claim seniority over directly recruited pro-
Yessors—Nature of appointment of the two is totally different—
Merit promotee professors have no right to appointment as Chair-
man/Head of the Department by rotation since they do not hold a
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substantive post in the cadre of professors—Appointment of respon-
dent as Chairman quashed.

Held that, when we examine the provisions of the Merit Promo-
tion Scheme very closely what emerges is that it is a ‘flexible
complementing scheme’- wherein no additional posts are created and
the existing persons on the basis of critical assessment of their work
are promoted to the next higher level and the position is held by
such incumbents as personal to them and that no resultant vacancy
is required to be filled because none is created. In other words,
what the scheme provides is that when a Reader is given merit
promotion as a Professor, the promotion is personal to the teacher
concerned and he shall continue to work as a Professor so long as
he is in service. On his promotion, no additional post of a Professor
is created nor is any vacancy caused in the cadre of Readers. On-
his ceasing to be in service either on account of superannuation or
otherwise, the vacancy caused will be that of a Reader from which
post he was given merit promotion and not of a post from where he
has retired. Again, when a Reader is promoted as a Professor, he
carries his own post to a higher level and on his ceasing to- work,
the post of a Reader falls vacant. Normally, when a person gets
promoted from a lower post to a higher post, the post from which
he is promoted falls vacant but this is not the case when a teacher
is given merit promotion under the Merit Promotion Scheme,

(Para 12)

Further held, that the scheme envisages that a Reader who gets
merit promotion as Professor does not become a part of the cadre
of Professor and he stands outside the cadre. The promotion is
obviously then to an ex-cadre post which ceases to be a post of
Professor as soon as the incumbent ceases to hold the same, it
being personal to him. These peculiar features of the Merit Promo-
tion Scheme make it abundantly clear that merit promotees do not
form part of the cadre or posts to which they are promoted. On the
other hand, the statutory regulations framed by the University pro-
vide for appointment as Reader and Professors only through direct
zecruitment atter the posts are advertised and applications invited
from the open market. As observed earlier, the regulations do not
provide for promotion to the post of a teacher i.e. either to the post
of a Lecturer, Reader or Professor. In other words, a Lecturer pro-
moted as a’ Reader or a Reader promoted as a Professor will not
form part of the cadre of Readers and Professors respectively but
only those Readers and Professors who have been directly recruited
as such will form the cadre of Readers and Professors.

(Para 12)

Further held, that both a direct recruit and a merit promotee
are appointed after selection by a Selection Committee but the mode
and purpose of their selection is totally different. A merit promotee
gets selected on the basis of an evaluation of his work in the
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Department and the selection is confined to Readers and Lectur"ers
from within the department who are eligible for such promotion.
A direct recruit, on the other hand, is selected from the open
market after the post is advertised. The two selections cannot,
therefore, be equated. It is true that the University while giving
merit promotion places the incumbent on probation though it is not
the requirement of the Merit Promotion Scheme. In fact, such a
promotee is not required to be put on probation at all,

(Para 13)

Further held, that since a merit promotee cannot be appointed
against a substantive post in the cadre, there is no question of his
fitness being determined for that post and he is, therefore, not
required to be put on probation, '

(Para 13)

Further held, that merely because the University on its own
chooses to place a merit promotee on provation without there being
any provision for in the Scheme will not equate such a promotee
with a direct recruit.

(Para 13)

IPurther held, that the scales of pay of a direct recruit and a
merit promotee even if same will not equate the two nor will it
make the ratio ¢! the decision in Dr. Rushmi Srivastava v. Vikram
University and others J.T. 1995 (4) S.C. 51’s case inapplicable to the
case in hand.

(Para 14)

Further held, that a merit promotee is not a part of the cadre of
posts to which he is promoted and only those who are appointed by
way of direct recruitment to a substantive post in the cadre, in
actordance with the procedure prescribed by the regulations affer
their posts are advertised form, part of the cadre of posts to which
they are appointed. Since the regulations and the rules framed by
the University do not contain any provision for merit promotions
so as to make the promotees part of the cadre, there can be no
question of determining their interse seniority with those directly
recruited. The merit promotees form a class by themselves who
stand outside the cadre. Of course, there Can be interse seniority
amongst the merit promotees but that is not the dispute here.

(Para 14)

Further held, that a perusal of Rule 2.1 contained in Chapter LIV
of the Panjab University Calendar Volume III, 1990 makes it
abundantly clear that Chairman/Head of a Department is to be
gppointed from amongst the Professors in the Department by
rotation according to seniority. Seniority of teachers in a Depart-
ment is to be determined only from amongst those who are members
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of the cadre and since merit promotees are outside the cadre, they
cannot be considered for Chairmanship/Headship of a Department
because when seniority is to be determined/reckoned they do not
come into the picture. Moreover, the use of the word ‘Professors’
in this rule obviously refers to those who are appointed against a
substantive post of a Professor i.e. by way of direct recruitment
through advertisement and in accordance with the regulations
framed by the University. 'I have already held above that a Reader
who is given merit promotion as a Professor does not form part of
the cadre of ‘Protessors’ and, therefore, such a merit promotee is
not eligible for appointment as Chairman/Head of a Department.
It again follows that only a directly recruited Professor in acCordance
with the regulations of the University alone is eligible. In the
result, it must be held that respondent 3 is ineligible for appoint-
ment as Chairman/Head of the Department of Laws.

(Para 15)

Further held, that Rule 15 of Chapter 1 of Panjabi University
Act, 1961 deals only with the seniority of the members of the cadre
which consists of the directly recruited teachers alone. The Uni-
versity is, therefore, not justified in preparing a Common seniority
list of direct recruits and the merit promotees.

(Para 20}

J. 8. Khehar, Sr. Advocate with A, M. Punchhi, Advocate, for
the Petitioner.

Anupam Gupta, Advocate for respondents No. 1 & 2.
Rajiv Atma Ram, Advocate for respondent No. 3.

JUDGMENT
N. K. Sodhi, J.

(1) Whether a University teacher who has keen given merit pro-
motion as a Professor can claim to be a memher of the cadre of
Proiessors so as to be eligible to be appointed Head of the Department
by rotation and whether a merit promotee can claim seniority over
a directly recruited teacher are the twin questions vhich arise for
determination in these two Civil Writ Petitions 2991 of 1994 and
14161 of 1995 which were ordered to be heard togcther by the Motion
Bench. Since the issues involved in both the writ petitions are
identical, they are bgeing disposed of by thiz jrdgment.

Civil Writ Petition 2991 of 1994,

(2) Petitioner herein is Dr. Veer Singh who is working as a
Professor in the Department of Laws in the Panjab University,
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Chandigarh (for short the University). He was appointed as a
Lecturer in the Department of Laws of the University on 1st October,
1970. Thereafter in the year 1975, through a selection process, he
was appointed a Reader in the same department by direct recruit-
ment and he assumed his duties as such on 1lst February, 1976. Post
of a Professor fell vacant in the year 1985 and the same was to be
filled up by direct recruitment. It was accordingly advertised and
a high powered selection committee consisting of/ outside experts
was constituted to interview the candidates. The petitioner and
respondent 3 were amongst the seven candidates who appeared for
interview. The Selection Committee unanimously selected the peti-
tioner for the post. The petitioner on his selection assumed the
duties of the post of Professor of Laws in the Department on Ist
December, 1986 and he was put on probation for a period of one
year.

(3) Respondent 3 is also working as a Professor in the Depart-
ment of Laws in the University. He was appointed a Lecturer in
the Department by open selection on 7th July, 1969. In the year
1975, he was appointed a Reader in the same department through
open selection ie. by direct recruitment in accordance with the
rules and regulations framed by the University in this regard. In
fact, the petitioner and respondent 3 were both selected as Readers
in the same selection but the latter having been assigned higher
position in the merit list prepared by the Selection Committee,
ranked senior to the petitioner as a Reader. Respondent 3 applied
for the post of a Professor that fell vacant in the year 1985 which
was filled up after advertisement by direct recruitment. He competed
with other candidates who applied in response to the advertisement
but was not selected. Dr. S. P. Tewari was selected and appointed
Professor against the advertised post. Again in the year 1986,
another post of a Professor fell vacant which was to be filled up by
direct recruitment and the same was advertised in accordance with
the regulations. Both the petitioner and respondent- 3 who were
working as Readers in the Department applied for the said post
alongwith others. The petitioner was selected but respondent 3 was
unsuccessful. However, in the year 1987, respondent 3 applied for
promotion as a Professor under the Merit Promotion Scheme (also
known as Personal Promotion Scheme) and got selected. He was
accordingly promoted as a Professor under the aforesaid scheme on
23rd November, 1987 and has been working since then and he too
on his promotion as Professor was put on probation for one yvear. It
is not in dispute that the University has not circulated any seniority
list of Professors either in the Department of Laws:or in any other
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Department and that the petitioner made a representation on 18th
October, 1993 addressed to the Vice-Chancellor seeking clarification
regarding his seniority as Professor viz-a-viz respondent 3 who is
a merit promotee Professor. Since the petitioner did not receive any
reply from the Vice-Chancellor, he sent further reminders and
representations copies of which have been attached as Annexures
to the writ petition. It may be mentioned here that it became
necessary for the petitioner to know his position in the seniority
viz-a-viz respondent 3 because the post of Chairman, Department of
Laws was falling vacant with effect from 1st April, 1994 on super-
annuation of the then incumbent. It is also relevant to mention
here that the post of ‘Chairman/Head of Department is filled up by
rotation from amongst Professors according to seniority. The Vice-
Chancellor on receipt of the representations from the petitioner
referred the same to the Registrar. In the meantime, the matter
regarding confirmation of the petitioner and respondent 3 as Pro-
fessors was put up before the Senate in its meeting held on 27th
March, 1988. As mentioned earlier, both the petitioner and respon-
dent 3 were then working as Professors on probation, the former
having been appointed through direct recruitment whereas the
latter was a merit promotee. The Senate decided that Readers and
Lecturers who were eligible for promotion under the University
Grants Commission (for short UGC) Merit Promotion Scheme on or
before 31st March, 1986 and were promoted as Professors and Readers
upto 26th November, 1887 be confirmed with effect from 26th Novem-
ber, 1987. Respondent 3 came in this category of Professors and was
confirmed with effect from this date. As regards those who were
recruited directly as Professors from amongst the in-service Readers
and whose appointments were made after 31st March, 1986, the
Senate decided to confirm them as well with effect from 26th
November, 1987. The petitioner who fell in this category was also
confirmed with effect from the same date on which respondent 3 was
confirmed. The Senate further decided that the inter se seniority
of the teachers concerned in the departments will be as in the res-
pective lower cadre ie. before promotion/appointment to the next
higher position(s) provided they were confirmed on the same date.
Tt appears that decision regarding inter se seniority of the teachers
was taken by the Senate because the rules framed by the University
for Fixation of Seniority of University Teachers (hereinafter called
the Seniority Rules) as contained at Page 144 of the Panjab Univer-
sity Calendar Volume II 1990 which are reproduced hereunder were
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silent in regard to the inter se seniority of the teachers who got
confirmation on the same date :

“FIXATION OF SENIORITY OF UNIVERSITY TEACHERS

1. The seﬁiority of a teacher in a particluar cadre shall be
determined according to the date of his confirmation.

2. Where two or more teachers are selected at the same time
for appointment, their seniority shall be determined
according to the ranking given by the Selection Committee,
irrespective of the dates of joining the duties. Provided
that the date of joining in case of a teacher who has been
ranked higher is not later than six months from the date
of issue of the appointment letter to him. This shall, how-
ever, not apply to teachers of the University sent on
deputation or on duty outside the University for more
than six months.

3. Where the relative seniority of a teacher or teachers is
otherwise in doubt, the Registrar, may, of his motion and
shall at the request of the conCerned teacher submit the
matter to the Syndicate, whose decision thereon shall be
final”.

From a plain reading of Rule 3, it is clear that where the inter se
seniority of teachers is in any way in doubt, the Registrar may on
his own and shall at the request of the concerned teacher submit the
matter to the Syndicate, whose decision thereon would be final.
Since the Registrar thought that there was no doubt regarding the
inter se seniority of the petitioner and respondent 3 as both of them
were confirmed on the same day i.e 256th November, 1987 and res-
pondent 3 being senior to the petitioner as a Reader the latter was
senior as a Professor as well, in terms of the decision of the Senate
dated 27th. March, 1988. Consequently, the Registrar notified to all
the concerned teachers including the petitioner and respondent and
not only the decision of the Senate taken on 27th March, 1988 but
also the dates of their confirmation as Professors. Annexure P-8 is ~
the copy of the order passed by the Registrar in this regard notifying
the dates of confirmation. This annexure is only an extract from the
original order which was produced before me at the time of argu-
ments. In the list of Professors who were promoted under Merit
Promotion Scheme the name of respondent 3 figures at serial No. 4
and the date of confirmation mentioned against his name is
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26th November, 1987. Again in the list of Professors who had been
appointed through open selection as direct recruits the name of the
petitioner appears at serial No. 3 and he too is shown to have been
Confirmed on 26th November, 1987. This order cannot be described
as determination of inter se seniority of the teachers as it contains
only the names of those who had been confirmed by the Senate on
27th March, 1988. The present writ petition was filed in March, 1994
and the primary prayer made is that the petitioner be declared
senior to respondent 3 as the latter was found unsuitable in the
selection process in which the former was selected and appointed »
Professor and also for the reason that respondent 3 was selected
almost one year after the petitioner. Another ground taken by the
petitioner for .being declared senior to respondent 3 is that the latter
could mnot be confirmed on the post of Professor as he was never
appointed against a substantive post and, therefore, there could be
no question of his being senior to the petitioner. The decision of
the Senate dated 27th March, 1988 and the Consequent order passed
by the Registrar dated 25th May, 1988 (Annexure P-8 with the writ
petition) notifying the dates of confirmation of the petitioner and
respondent 3 have alse been challenged for the same reasons.

(4) When the writ petition came up for motion hearing on 7th
March, 1994 a Division Bench of this Court by an interim .order
directed the Registrar of the University to refer the question of
inter se seniority between the petitioner and respondent 3 for decision
to the Syndicate at its next meeting which was being held on 10th
March, 1994. In pursuance to this direCtion, the matter was placed
before the Syndicate and it was decided that the dispute regarding
inter se seniority of the petitioner and respondent 3 be referred to a
one man committee of Shri Jagan Nath Kaushal who was authorised
to. take a decision on behalf of the Syndicate. Shri Kaushal after
examining the relevant facts and the law on the subject opined that
respondent 3 was senior to the petitioner as a Professor in the
Departmient of Laws. A copy of this order was produced during
the course of arguments and the same has been taken on record.
After the matter was decided by Shri Kaushal, the Vice-Chancellor
appointed respondent 3 as Chairman/Head of the Department of
Laws for a period of three years with effect from 1st April, 1994 and
this order was communicated to respondent 3 and some others by
the Deputy Registrar (Establishment) as per his communication
dated 31st March, 1994. Since this order was passed after the filing
of the writ petition, a copy of the communication dated 31st March,
1994 was placed on the record through Civil Misc. 5011 of 1996.
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(5) In the written statement filed on behalf of the University,
it is pleaded that the dispute regarding inter se seniority of the peti~
tioner and respondent 3 was referred to the Syndicate which in turn
referred the same to a one man cominittee of Shri Jagan Nath
Kaushal who had decided the matter holding respondent 3 to. be
senior to the petitioner and, therefore, the decision is final and could
not be challenged thereafter. It has also been pleaded by way of a
preliminary objection that the writ petition merits dismissal on the
ground of delay. According to the University, the seniority of the
petitioner and respondent 3 was settled by the order of the Registrar
dated 25th May, 1988 (Annexure P-8 with the writ petition) and the
writ petition having been filed in the year 1994 was highly belated.
On merits, the action of declaring respondent 3 senior to the peti-
tioner is sought to be justified on the ground that both were Pro-
fessors within the meaning of this term and they having been con-
firmed on the same date, respondent 3 being senior to the petitioner
as a Reader had to rank senior as Professor as well in terms of the
decision. of the Senate dated 27th March, 1988. The University has
treated respondent 3 as a Professor appointed against a substantive
post and therefore, at par with the directly recruited Professors and
accordingly determined their inter se seniority holding respondent 3
to Dbe senior though a formal seniority list has not been issued.
Similar is the stand taken by respondent 3 in his written statement.
The stand of the University is being challenged by petitioner as being
contrary to the rules and regulations governing the appointment of
teachers inCluding Professors in the University.

(6) Mr. Ashu Punchhi, Advocate for the petitioner strenuously
urged that respondent 3 was a merit promotee and having been pro-
moted under the Merit Promotion Scheme was not working as a
Professor against a substantive post in the Cadre and, therefore,
there was no question of any inter se seniority between him and the
petitioner who (petitioner) being a direct recruit had been appointed
against a substantive post in the cadre of Professors. He referred
to the provisions of the Merit Promotion Scheme to contend that
merit promotees were not members of the cadre and that their pro-
motion was dehors the rules and regulations governing the appoint-
ment of Professors in the University. He further contended that
merit promotees being outside the cadre of Professors could not be
appointed as Chairman/Head of a Department by rotation. The
rotational system, according to the counsel, had to be confined only
to the Professors who are members of the cadre and were appointed
through direct recruitment in terms of the regulations of the Uni-
versity. The order of the Vice-Chancellor appointing respondent 3
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as Head of the Department has, thus, been challenged by the peti-
tioner on the ground that it is in contravention of the statutory
regulations of the University. In support of his contentions, the
learned counsel placed reliance on a decision of the Supreme Court
in Dr. Rashmi Srivastave v. Vikram University and others (1).

(7) Mr. Anupam Gupta, Advocate appearing for the University
and Mr. Rajiv Atma Ram, Advocate appearing for respondent 3
refuted the submissions made on behaif of the petitioner is ~being
contended that both the petitioner as well as respondent 3 were
Professors working against the post of Professors and that there
could be no distinction between a Professor appointed through direct
recuitment and the one promoted under the Merit Promotion Scheme.
According to the counsel, both deliver and eqgual number of lectures,
perform] identical duties and draw the same scale of pay and are
members of the cadre of Professors and. therefore, respondent 3 was
eligible for appointment as Chairman/Head of the Department by
rotation on the basis of his seniority. It was further submitted on
behalf of the respondents that both the petitioner and respondent 3
having been confirmed on the same date, respondent 3 had to rank
senior to the petitioner as Professor as he (respondent 3 was
admittedly senior as a Reader in the department. In support of this
contention, the learned counsel relied upon the decision of the Senate
taken in its meeting held on 27th March, 1888. The learned counsel
also- tried to distinguish the judgment of the Supreme Court in
Dr. Rashmi Srivastava’s case (supra) and submitted that the facts
as well as the rules and regulations in that case were different from
the ones with which we are concerned in the present case.

(8) Let me first deal with the preliminary objections raised by
the respondents. It was contended that the petitioner being a Pro-
fessor of Laws was aware of the regulations governing his service
and even though the University had determined his seniority viz-a-viz
respondent by an order dated 25th May, 1988, it was only on 18th
October, 1993 that the petitioner for the first time made representa-
tion and not having succeeded filed the present writ petition in the
year 1994 which is highly belated and deserves to be dismissed on the
ground of laches. There is no merit in this preliminary objection.
It is comimon case of the parties that the University has not so far
prepared any seniority list of Professors either at the University

" (1) IT. 1995 (4) S.C. 5L
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level or at any department level and, therefore, there was no occasion
for the petitioner to dispute his seniority at any earlier point of time.
The order dated 25th May, 1988 (Annexure P8 with the writ petition)
passed by the Registrar only notifies the dates of confirmation of a
large number of Professors including the petitioner and respondent
3. This order cannot be termed as a seniority list. It only notifies
the dates of confirmation of some of the promotees and direct recruits
separately and does not determine their inter se seniority. More-
over, the question of seniority assumed importance only when
Dr. S. P. Tewari the predecessor of respondent 3 retired on 3lst
March, 1994 and the post of Chairman/Head, Department of Laws
fell vacant on Ist April, 1994. It was in view of the impending
retirement of Dr. S. P. Tewari that the petitioner sought clarifica-
tion from the University regarding his seniority viz-a-viz respondent
3. This being the position, the writ petition cannot be described as
belated and the first preliminary objection, thus, stands, over-ruled.

(9) It is pleaded by the University that the dispute regarding
inter se seniority between the petitioner and respondent 3 having
been referred to the Syndicate under the orders of this Court and the
same having been decided by Shri Jagan Nath Kaushal as one man
committee on behalf of the Syndicate, his decision thereon is final
in terms of Rule 3 of the seniority Rules referred to above. This
objection too is without any merit. It is true that the decision of
the Syndicated determining the relative seniority of the teachers
inter se is final so far as the University is concerned but it is always
subject to judicial review by this Court under Article 226 of the
Constitution. This preliminary objection was indeed not seriously
pressed at the time of arguments.

(10) Before T deal with the merits of the rival contentions of the
parties, it is necessary to examine the regulations dealing with the
procedure and mode of appointment of teachers in the University
and also the provisions of the Merit Promotion Scheme as introduc-
ed by the UGC. Chapter V(A) of the Panjab University Calendar
Volume-I, 1989 deals with University teachers and their mode and
procedure for appointment. The provisions of this Chapter are the
statutory regulations framed by the University in exercise of its
powers under Section 31(1) (i) and (2) (e} of the Panjab University
Act, 1947. Regulation 1.1 of this Chapter describes—University
teachers to mean Professors, Readers and Lecturers and such other
persons as may be approved for imparting instruction in the Univer-
sity or in institutions managed by the University and are designated
as teachers by the Senate. The regulations further provide that the
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conditions of service of University teachers shall be the same as for
other officers of Class A laid down in the regulations in Chapter-VI,
Calendar, Volume I. According to Regulation 1 of Chapter VI-A,
" all University teachers i.e. Professors, Readers, Lecturers and some
others (with whom we are not concerned) are Class A Officers of
the University and according to Regulation 3.1 contained in the same
Chapter Senate is their appointing authority. Senate has the power
to determine from time to time after considering the recommenda-
tions of the Academic Council and the Syndicate, the Departments
of Study for which Professorships, Readerships and Lecturerships are
instituted. No new appointment of a Professor, Reader, Lecturer or
any other teacher can be made unless the Senate has previously
sanctioned the creation of the post. As regards the mode of
appointment to the post of a teacher the regulations provide only
for open selection through direct recruitment after advertisement.
Regulations 4, 5 and 6 of Chapter V(A) which are relevant for our
purpose read as under :—

“4, Whenever there is a vacancy in the post of a Teacher, the
post shall be advertised and applications invited before
the vacancy is filled. Provided that the Vice-Chancellor
shall have power to place before the Selection Committee
the name of suitable persons for its consideration along-
with the applications received in response to the advertise-
ment.

5. Notwithstanding anything contained in these Regulations—
(a) Vice-Chancellor shall have authority to—

(i) made an emergent temporary appointment for ‘a
period not exceeding one year ; and

(i) allow higher starting salary within the grade of the
post ;
(b) Syndicate shall have the authority to make emergent

temporary appointment on the recommendation of
the Vice-Chancellor—

(i) for a period exceeding one year, or on contract basis
for a limited period ;

(ii) allow higher starting salarv within the grade of the
post,
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An appointment made under this Regulation shall be reported to
Senate.

6.1 Save as provided in Regulations 5 and 8 of this' Chapter.
the Syndicate shall appoint a Selection Committee con-
sisting of 5 to 7 members to recommend persons for
appointment as Professors or Readers of whom at least
two shall be experts in the subject from outside the
territorial jurisdiction of the University. This committee
shall interview suitable persons and make recommenda-
tions which will be placed before the Syndicate. If the .
Syndicate does not accept the recommendation of the
Selection Committee it may order readvertisement of the

post or take such other action as may be  considered
necessary.

The Commitice. in recommending a person for appointment
as Professor or Reader, shall have regard to (i) his: capacity
for research (ii) his ability as a teacher. and (iii) generally
his eminence in the subject of his profession.

6.2 The quorum shall be—
(1) Three if the Committee consists of five members ;
(ii) Five if the Committee consists of six or seven members.

6.3 No retired or honorary teacher of the University residing
outside its territorial jurisdiction shall be nominated as
an outside expert on a Selection Committee.”

A plain reading of the aforesaid regulations makes it clear that ali
teachers-whether a Professor, Reader or Lecturer have to be
appointed by direct recruitment after advertising the post and
inviting applications from the open market. Promotion to any of
these posts is not provided for in the regulations. The procedure
prescribed for their appointment is that Syndicate appoints a
Selection Committee consisting of 5 to 7T members to reconimend
persons for apponitment as Professors or Readers. The Selection
Committee consists of at least two experts in the subiject from out-
side the territorial jurisdiction of the University. The Selection
Committee then interviews suitable persons and make recommen-
dations which are placed before the Syndicate. If the Syndicate
does not accept the recommendation. it may order readvertisement
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of the post or take such other action as may be considered necessary.
If the recommendation is accepted, the same is forwarded to the
Senate which may appoint the selected persons. Regulation 5 con-
tained in Chapter VI-A provides that every appointment to a
substantive post shall be made on probation for a period of one year
which may be extended by the appointing authority for a period not
exceeding one year. Again, according to clause (xi) of Regulation 2
contained in the same Chapter a person on probation on a post is
one appointed by selection to a post for determining his fitness for
evential substantive appointment to the post.

(11) The salient features of the Merit Promotion Scheme as
introduced by the UGC in- different Universities including the
respondent-University which has adopted the same may now be
examined. Recognising that the role of a teacher is crucial in the
maintenance of academic standards and discipline in an educational
institution and that a teacher has to be devotedly involved in
programmes of teaching, research, examination and extension acti-
vities taken as a whole, the UGC framed the Merit Promotion Scheme
with a view fo provide opportunities for professional advancement
to teachers working in the University and who merit academic
recognition. Such teachers were to be given promotion on merit

and not on the basis of their seniority. The objective of this scheme
are :—

(1) “to recognize outstanding work done by the University
teachers in the areas of teaching and research ;

(2) Subject such work to objective evalutation by experts in
the subject areas concerned ; and

(3) to provide for reasonable opportunities for professional
advancement to such teachers, who merit academic
recognition, on a competitive basis. The scheme. therefore,
may be appropriately named as “Merit Promotion Scheme
for University Teachers”. This would be in the nature of
a “flexible complementing Scheme wherein no additional
posts are created and the existing persons on the basis of
critical assessment are promoted to the next higher leval
and the position is held by such incumbents as personal to
them and no resultant vacancy is required to be filled.
Such a Scheme would considerably encourage the teachers
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to engage in advanced teaching and research and make

distinct contribution which would merit recognition and
promotion.”

It will be seen that the method to implement the selection as
suggested by the UGC is that teachers in the University departments
engaged in advanced teaching and research and whose contributions
for merit promotion in the first instance after completing 8 years of
continuous service in their respective cadres, of which at least 4
years should be in the institution where he/she is considered for
such assessment and merit promotion. A teacher who has been
considered and not selected for merit promotion in the initial pre-
sentation could, however, submit his work again only after a lapse
of two years. Teachers who want to he considered for merit pro-
motion are required to present their work to the University through
department latest by 3lst December each year. The scheme
envisages that the work of an individual teacher is required to be
referred to two referees in the concerned subject/discipline who are
to be selected by the Vice-Chancellor. Merit promotion is to be
given by the appointing authority to a teacher only on the recom-
" mendation of a Selection Committee duly constituted after it has
taken into consideration the opinion of the referees. According to
the scheme, the Selection Committee should consist of at least two
outside experts in the case of promotion to Readers and three outside
experts for promotion of Professors. Another important aspect of
the scheme that needs to be noticed is that the post of a Reader
given to a Lecturer or the position of a Professor given to a Reader
through merit promotion would be personal to the incumbent con-
cerned and that the main criteria for promotion under the scheme
would be the merit of the work and not seniority of the teachers. It is
further provided that not more than 1/3rd of the number of total
permanent positions of Lecturers or Readers within a department
may hold such merit promotions at next higher level at any given
time. Again. not more than two Readers may be given such merit
promotion as Professors within a department. The scheme also
provides that persons holding such merit promotions would not
count for determining the total posts in the cadre of Readers for the
purpose of merit promotion to Professors. The UGC provides addi-
tional funds required to implement the scheme. No additional /extra
staff was to be provided in the category of posts from which a person
has received merit promotion to the next higher post consequent
upon the implementation of the scheme. The work land is, therefore,
to be adjusted suitably without seeking additional positions,
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(12) It is in the light of the aforesaid statutory regulations
governing' the mode and manner appointment of teachers in the
University and the provisions of the Merit Promotion Scheme that
we have to examine that rival contentions of the parties and answer
the questions posed in the earlier part of the judgment. When we
examine the provisions of the scheme very closely what emerges is
that it is a ‘flexible complementing scheme’ wherein no additional
posts are created and the existing persons on the basis of critical
assessment of their work are promoted to the next higher level and
the position is held by such incumbents as personal to them and that
no resultant vacancy is required to be filied because none is created.
In other words, what the scheme provides is that when a Reader is
given merit promotion as a Professor, the promotion is personal to
the teacher concerned and he shall continue to work as a Professor
so long as he is in service. On his promotion, no additional post of
a Professor is created nor is any vacancy caused in the cadre of
Readers. On his ceasing to be in service either on account of
superannuation or otherwise, the vacancy caused will ke that of a
Reader from which post he was given merit promotion and not of a
post from-where he has retired. Again, when a Reader is promoted
as a Professor, he carries his own post to a higher level and on his
ceasing to work, the post of a Reader falls vacant. Normally, when
a person gets promoted from a lower post to a higher post, the post
from which he is promoted falls vacant but this is not the case when
a teacher is given merit promotion under the Merit Promotion
Scheme. Another important aspect that is high lighted by the
scheme is that persons holding merit promotions do not count for
determining the total posts in the cadre of Readers for the purpose
of merit promotion to Professors. In other words. when a Reader
gets promoted as a Professor, he is not counted in the total strength
of Professors in the department. Similarly. when a Lecturer gets
promoted as a Reader, he is not counted in the total strength of
Readers in the department. To put in differently. the scheme envi-
sages that a Reader who gets merit promotion as a Professor does
mot become a part of the cadre of Professor and he stands outside
the cadre. The promotion is obviously then to an ex-cadre post
which ceases to be a post of Professor as soon as the incumbent
ceases to hold the same, it being personal to him. These peculiar
features of the Merit Promotion Scheme make it abundantly clear
that merit promotees do not form part of the cadre or posts to
which they are promoted. On the other hand, the statutory regula-
tions framed by the University provides for appointment as Reader
and Professors only through direct recruitment after the posts are
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advertised and application invited from the open market. As observ-
ed earlier, the regulations do not provide for promotion to the post
of a teacher i.e. either to the post of a Lecturer, Reader or Professor.
In other words, a Lecturer promoted as a Reader or a Reader pro-
moted as a Professor will not form part of the cadre of Readers and
Professors respectively but only those Readers and Professors who

have been directly recruited as such will form the cadre of Readers
and Professors.

(13) The learned counsel for the respondents very forcefully
contended that there is no distinction between a Professor who is
given merit promotion and the one who has been directly recruited
as they are both appointed after selection and on probation and it is
submitted that the regulations make no distinction between the two.
I am airaid there is no merit in these contentions either. No doubt
that both-a direct recruit and a merit promotee are appointed after
selection by a Selection Committee but the mode and purpose of
their selection is totally different. A merit promotee gets selected
on the basis of an evaluation of his work in the Department and the
selection is confined to Readers and Lecturers [rom within the
department who are eligible for such promotion. A direct recruit,
on the other hand, is selected {rom the open market after the post 13
advertised. The two selections cannot, therefore, be equated. Tt
is true that the University while giving merit promotion places the
incumbent, on probation though it is not the requirement of the
Merit Promotion Scheme. In fact, such a promotee is not required
to be put on probation at all. Clause (xi) of Regulation 2 in Chapter
VI(A) of the Panjab University Calendar Volume-I, 1989 requires
that only such persons are to ke placed on probation whose fitness
for eventual substantive appointment to a cadre post is to be deter-
mined. SinCe a merit promotee cannot be appointed against a sub-
stantive post in the cadre, there is no question of his fitness being
determined for that post and he is, therefore, not required to be
put on probation. The regulation, on the other hand, envisages that
only a direct recruit who is to appointed against a substantive post
in the cadre should be put on probation for the purpose of determin-
ing his fitness for his eventual substantive appointment. Merely,
because the University on its own chooses to place a merit Promotee
on probation without there being any provision for it in the Scheme
will not equate such a promotee with a direct recruit.

(14) It was then submitted on behalf of the respondents that the
judgment of the Supreme Court in Dr. Rashmi Srivastava’s case
(supra) is not applicable to the facts of the present case and the same



Dr. Veer Singh v, Panjab University, Chandigarh and others 269
(N. K. Sodhi, J.)

was distinguishable inasmuch as in that case the Vikram Universit

was giving lower scales of pay to the merit promotees and the direct
recruits were drawing a higher scale whereas in the case before us.
the University has made no such distinction and both the merit
promotees and the direct recruits are drawing the same scale of pay.
The scales of pay of a merit promotee and that of a direct recruit
were of course different in Dr. Rashmi Srivastava’s case (supra}
whereas they are the same in the case before us but that, in my
opinion, makes no difference. The scales of pay of a direct recruit
and a merit promotee even if same will not equate the two nor will
it make the ratio of the decision in Dr. Rashmi Srivastava’s case
(supra) inapplicable to the case in hand. Having carefully gone
through the judgment of the Supreme Court in Dr. Rashmi
Srivastava’s case (supra), I am of the opinion that the same is clearly
applicable to the facts of the present case. This being the position,
it has to be held that a mierit promotee is not a part of the cadre of
posts to which he is promoted and only those who are appointed by
way of direct recruitment to a substantive post in the cadre, in
accordance with the procedure prescribed by the regulations after
their posts are advertised form: part of the cadre of posts to which
they are appointed. Since the regulations and the rules framed by
the University do not contain any provision for merit promotions so
as to make the promotees part of the cadre, there can be no question
of determining their inter se seniority with those directly recruited.
The merit promotees form a class by themselves who as discussed
above stand outside the cadre. Of course, there can be interse
seniority amongst the merit promotees but that is not the dispyte
here.

(15) The only question that now survives for consideration is
whether a Reader who is given merit promotion as a Professor ¢can
be considered for being appointed as Chairman/Head by rotation.
Before we answer this question, it is necessary to refer to the rele
vant part of Rule 2.1 contained in Chapter LIV of the Panjab Uni-
versity Calendar Volume-III, 1990 which reads as under :—

“21 Each Teaching Department shall have a Chairman/Head
who may be a Professor or a Reader with five years’
teaching experience or a Lecturer with eight years’ teach-
ing experience as Lecturer, appointed by the Senate on
the recommendations of the Syndicate in the manner
indicated below :—

(i) After the expiry of the term of the Chairman/Head of
the Department so designated in April, 1978, the
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Chairman/Head of a Department shall be appointed
from amongst the Professors in the Department by
rotation according to seniority.

(il) xx XX xx".

A perusal of the aforesaid rule makes it abundantly clear that
Chairman/Head of a Department is to be appointed from amongst
the Professors in the Department by rotation according to seniority.
‘Seniority of teachers in a Department is to be determined only from
amongst those who are members of the cadre and since merit pro-
motees are outside the cadre, they cannot be considered for Chair-
manship/Headship of a Department because when seniority is to
be determined/reckoned they do not come into the picture. More-
over, the use of the word ‘Professors’ in this rule obviously refers
to those who are appointed against a substantive post of a Professor
ie. by way of direct recruitment through advertisement and in
accordance with the regulations framed by the University. 1 have
already held above that a.Reader who is given merit promotion as a
Professor does not form part of the cadre of ‘Professors’ and, there-
fore, such a merit promotee is not eligible for appointment as
Chalrman/Head of a Department. It again follows that only a
directly recruited Professor in accordance with the regulations of
the University alone is eligible. In the result, it must be held that
respondent 3 is ineligible for appointment as Chairman/Head of the
Department of Laws.

(16) For the reasons recorded above, the writ petition is allowed
and the appointment of respondent 3 as Chairman/Head of the
Department of Laws quashed. Respondents 1 and 2 are directed to
appoint the Chairman/Head of the Department of Laws in accor-
dance with Rule 2.1 of the aforesaid Rules from amongst the
directly recruited Professors according to their seniority. There is
no order as to costs.

Civil Writ Petition 14161 of 1995

(17) Petitioners herein are directly recruited Readers in the
Punjabi University, Patiala (for short the University) and respon-
dents 4 to 10 are merit promotees working as Readers. The Univer-
sity has prepared a combined seniority list (Annexure P2 with the
writ petition) of Readers/Lecturers working in different teaching
departments in which some of the merit promotees have been shown
senior to the direct recruits on the basis of their continuous length
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of service. The prayer made in the writ petition is for quashing the
seniority list and for a direction to the University to prepare a
seniority list of Readers strictly in accordance with the University
regulations and also in accordance with the decision of the Supreme
Court in Dr. Rashmi Srivastava’ case (suprz% to which a reference
has been made in Civil Writ Petition 2991 of 1994. In other words,
the relief sought is that the University be directed to prepare' a
seniority list of directly recruited Readers after excluding the merit
promotees who do not form part of the cadre of Readers by reason
of their having been promoted under the Merit Promotion Scheme.
The respondents have opposed the petition on the ground that
Dr. Rashmi Srivastava’s case (supra) is not applicable to the facts
of this case since the regulation of the University provide for merit
promotion as well and, therefore, the University is justified in pre-
paring a joint seniority list showing inter se seniority of the direct
recruits and the merit promotees on the basis of their continuous
length of service. This, according to the respondents, is in accor-
dance with the seniority rule contained in Rule 15 Chapter-I of the
Statutes of the Punjabi University.

(18) Before we examine the rival contentions, it is necessary to .
refer to the statutory provisions governing the mode and manner of
appointment and seniority of teachers. The schedule to the Punjabi
University Act, 1961 contains the statutes of the Punjabi University
and Chapter II thereof deals with the creation of teaching depart-
ments and appointment of staff. According to the provisions of this
Chapter, each department shall have a Head who may be a Professor
or a Reader and whose duties and functions and terms and conditions
of appointment shall be prescribed by the Ordinances. It further
provides that only such Readers shall be eligible for appointment
as Head of the Department as have a minimum of 8 years’ experience
as Lecturer/Reader in a University, out of which three years’
" experience should be as Reader at the Punjabi University. Clause 6
of Part-B of Chapter IT which is relevant reads as under :—

“6. Whenever a post of a Principal, University Professor, or
of a University Reader, or of a University Lecturer is to
be filled up, it shall be advertised and applications
invited

Provided that for the post of a Professor, the Vice-Chancellor
shall have the power to place before the Selection Com-
mittee the name of a suitable person for the consideration
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along with the applications received in response to the
advertisement but such persons shall not be from amongst
those in the service of the University or those who have
retired from its services.”

Clause 10 of this Chapter provides that all the conditions of service
of Professors and Readers and Lecturers of the University shall,
unless otherwise ‘defined in the Statutes, be the same as of other
Officers of Class A. This Chapter further provides that the teachers
of the University shall be of two classes, namely :-

(i) Appointed Teacher of the University ; and
(ii) Recognized Teachers of the University.

and that no person shall be appointed or recognised as a teacher of
the University except on the recommendation of a Selection Com-
mittee constituted for the purpose. The word ‘service’ has been
defined in the Statute to mean the whole period of conti-
nuous service including the period spent on leave and
‘Permianent Post’ means a post carrying a definite rate of pay
sanctioned without limit of time and included in the cadre of sanc-
tioned posts. Clause 15 of Chapter I of the Schedule deals with
seniority and it reads as under :—

“15. (1) Whenever, in accordance with these Statutes, any
person is to hold an office or be a member of any Authority
of the University by rotation according to seniority, such
seniority shall be determined according to the length of
continuous service of such person in his grade or post, as
the case may be, and in aCcordance with such other
principles, as the Syndicate may, from time to time,
prescribe.

(2) It shall be the duty of the Registrar to prepare and main-
tain in respect of each class of persons, to whom the pro-
visions of this Statute apply, a complete and up-to-date
seniority list in accordance with the provisions of the
foregoing clause.

(3) If two or more persons have equal length of continuous
. service in a particular grade or post, or the relative senio-
rity of any person or persons is otherwise in doubt, the
Registrar may on his motion, and shall, at the request of
any such person, submit the matter to the Syndicate
whose decision thereon shall be final.”
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A perusal of the University Statutes governing the mode and mannér
of appointment of teachers makes it abundantly clear that they are
appointed against permanent posts included in the cadre of sanc-
tioned posts through divect recruitment after the posts are adveértided
and apglicaticns invited. The Statutcs do not provide for promotion
to any of these posts. Clause 15 of Chapter I which deals with
seniority provides that senioritv is to be determined according to
the length of continuous service of a person in his grade or post, ‘as
the case may bhe. ‘

(19) The TUniversity has also adopted that Merit Promotion
Scheme and that too has been included in the Statutes. It is the
same as was prepared by the UGC. It also provides that the promo-
tion of Lecturers/Eeaders to the next higher position will be made
on their post without addition to the number of faculty positions.
Another significant feature incorporated in the Statutes is that
persons holding such merit vromotion shall not count for determin- -
ing the total posts in the cadre of Readers for purposes of merit pro- -
motion to Professors. Tn short, the hasic features of the Merit. Pro- -
motion Scheme as incorporated in the Statutes of the University
are the same which was prepared by the UGC though the Statutes
also provide for inter se seniority of the merit promotees which is to
be reckoned according to their seniority on the post from which they
are promoted. There is no provision in any Statute which relates
to the determination of inter se seniority amongst the merit pro-
motees and the directly recruited teachers nor is there any provision
equating the merit promotees with the direct recruits. In the
absence of any such provision, the decision in Dr. Rashmi Srivastave’s
case (supra) would be avplicable to the present case and whateéver
1 have held while deciding Civil Writ Petition 2991 of 1994 will
apply mutatis mutandis to this case as well.

(20) The learned counsel for the respondents not only tried to
distinguished the judgment of the Supreme Court in Dr. Rashmi
Srivastava’s case (supra) but also drew my attention to the latest
judgment of the Apex Court in Dr. Km. Suman Agarwal v. The
Vice-Chancellor ¢nd others (2). to support their contention that a
merit promotee would he a member of the cadre to which he -is
promoted and, therefore the University was right in determining
their inter se seniority. The argument is being noticed only to be

(2) 1996 (1) S.L.R. 633,
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rejected. The decision of the Supreme Court in Suman Agarwal’s
case (supra) is clearly distinguishable and not applicable to the facts
of the present case. In that case the appellant was a direct recruit
as a-Reader and the third respondent therein was a merit promotee.
Next promotion was to be made to the post of a Director which fell
vacant. The question arose as to who should be appointed to that
post temporarily till a regular appointment of the Director was
made. The merit promotee who was promoted earlier in point of
time as a Reader claimed seniority viz-a-viz the direct recruit and her
claim was upheld by the Supreme Court because of Rule 11(i)
framed by the University which reads thus : —

- “The post of Reader or Professor to which personal promotion
is made, shall be temporary addition to the cadre of Pro-
fessor or Reader, as the case may be, and the post shall
stand abolished on the incumbent ceasing to occupy it.”

There was also a rule providing for interse seniority of teachers

appointed by personal promotion and by direct recruitment which
is as under :—

“In the same cadre, inter-seniority of teachers, appointed by
personal promotion or by direct recruitment, shall be
determined according to length of continuous service in
such cadre.”

It was because of these rules that the Supreme Court upheld the
claim of the merit promotee to be senior to the direct rcruit as she
had been promoted earlier. In the case hefore us, there is no such
rule providing for a merit promotee to become a member of the
cadre and nor is there any rule providing for their inter se senio-
rity. Rule 15 of the Seniority Rules quoted above deals only with
the seniority of the members of the cadre which consists of the
directly recruited teachers alone. The University is, therefore, not
justified in preparing a common seniority list of direct recruits and
the merit promotees.

(21) For the aforesaid reasons and in view of what has been
held in Civil Writ Petition 2991 of 1994, T accept the contention of
the petitioners herein and allow the writ petition quashing the
seniority list (Annexure P2 with the writ petition). The University
s directed to prepare a fresh seniority list of only those who are
members of the cadre i.e. the direct recruits in accordance with the
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seniority rules. The parties are left to bear their own costs. Copy
of this order be given dasti on payment of usual charges. o

R.N.R.

Before Hon'ble G. S. Singhvi & S. S. Sudhalkar, JJ.

PUNJAB ANAND LAMP EMPLOYEES UNION,—Petitioners

versus

M/S PUNJAB ANAND LAMP INDUSTRY LTD. AND
ANOTHER,—Respondents.

C.W.P. No. 594 of 1996.

22nd February, 1996.

Industrial Disputes Act, 1947—Ss. 2(k), 2-A, 10, 11-A & 12~
Rejerence—Workmen dismissed after inquiry for proved miscon~
duct—Government declining reference on the ground that mis-
conduct was of serious nature—Government cannot go into the
merits and demerits of the dispute and wusurp the adjudicatory
junction—If reference is refused in cases of dismissal after inquiry
it would take away the power of the Labour Court u/s 11-A4 to
interfere with the punishment imposed by the employer—Section
11-A gives power to Tribunal to go into the quantum of punish«
ment—Appropriate Government cannot deprive workmen of their
remedy under the Act by refusing reference—General instructions
issued to Punjab, Haryana and U.T. Chandigarh Governments to
deal with references in accordance with the law and decline them
only in rare and appropriate cases.

Held, that Sections 10 & 12 nowhere indicate that the Govern-
ment is required to exercise power of making or not making a
reference in a judicial or quasi judicial manner. Similarly, there is
no requirement of hearing the parties before taking a decision to
refer or not to refer a dispute. However, what the Government is
required to see is whether there exists an industrial dispute or there
is an apprehension of an industrial dispute. The Government
cannot decide for itself whether the demand made by an employee
or the employer or by the Union is justified or not. The irresistible
conclusion is that the Government cannot go into the merits or

demerits of the dispute and make an adjudication of it directly or
indirectly. _

(Para 26)



