Before G. C. Mital, J.

RAM MEHAR,—Appellant.
versus

SURAT SINGH and others,—Respondents.

Regular Second Appeal No. 2322 of 1988
30th March, 1989.

of Civil 1),-0({edure (V of 1908)—0. 1 'Rl. 8 Sub Rls. 2 und
| entative  Suit for partition of Abadi Deh—Trial Court
*Local Commissioner to propose partition in accordance
2 ar reliminary decree—Some co-sharers filing objections—Such
- with LgTS making joint statement for appointment of referee for decid-
ngCCb.e ctions and agreeing that decision of referee will bind all par-
' ing 09) sing final decree on the basis of report of referee—Trial

! ap';')o'mmg

P 0 ”‘t as ) o . .
'"es,,.tcu;hilep accepting the report of referee mot issuing motice sepa-
Cou all affected land-owners—Want of notice—Whether vitia-

- to . .
; IgstelyproCeedings——-Representatwe suit cannot be abandoned, with

drawn OF compromised except by all interested persons in the suit
E iter notice—Procedure to be followed in such cases—Trial Court
.fﬁiust serve motice of suit to all persons being represented—Right of
‘ appealﬂtjnserved parties have right of appeal.

. Held, it is incumbent on the Court to give notice in the manner
| provided under O. 1, RL. 8 Sub Rl. 2 of the Code of Civil Procedure,
1908 so that they may come. to know the institution of the suit and
a1l or some of them feel interested may apply to the Court to be
' made a party to the suit. | | (Para 6).

: Held, when a suit is filed in a representative capacity sub-rule
| (4) of Order 1 rule 8 makes an exception not to permit abandonment
| of part of claim in a suit, and no suit can be withdrawn, nor to re-
' cord an agreement, compromise or satisfaction under the aforesaid
provisions unless Court gives notice to all persons so interested in
‘the manner specified in sub-rule (2). The reason for making this
| Provision was obvious. One or more persons may represent a large
number of persons and if cause is common for fichting out he or
- they may fight out on behalf of all but when question of abandoning
Part of claim or withdrawing the suit or entering into agreement,
| Compromijse or satisfaction arises, this can be permitted only if all
..zgree, that is. not only the representatives who are allowed to sue
O be sued but all the interested persons in the suit,

’ . (Para 7).

' the Held, sub-rule (4) was added so that the pursons representing
serV‘%hOl? body could go on with the suit on merits after all were

anye_ with notice of the suit under sub-rule (2) but the moment
: ho'ticof the things mentioned in sub-rule (4) was sought to be done,
hag C o all the interested persons, in this case the other co-sharers,
- %Bain to be issued, in this case the principle of natural justice
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enshrined in sub-ryle () was not followed and the Court op the
suggestion was made for appointing the referce accepted the gay
gestion and appointed the referee without issuing notice t al]‘l'%“

interested persons  as required by sub-rule (4), The failure toth‘:
SO would vitiate the order of appointment of referee and g]] pr )
ceedings  thercaflter. . (Parg 9‘;

Held. where all parties to a suit agree to the appointmg,,
of a referee and agree 10 be bound by his decision, the ¢

e decree Pagg
ed on the basis of the decision of the referee may amount to é

ac
sent decree. Here sub-rule (4) of Order 1 rule (8) of the Cog iy
Vigles for issuanc_e of notice to all interested persons i

by his decision. " This, not having been done, there was no agree
appointment of referee nor there was .an

agreement by all. the
ee. Hencg

7 ) clear
Yy maintainable. . ara 1J)
Regular Second Appeal from the order of the Court of Shri

Pritam Pal, Additional District Judge, Rohtak, dated the 1st Sep.
tember, 1988, ajfirming that of Shri N. C. Nahata, H.C.S., Sen;

Sub-Judge, Roktale, dated the 18th November, 1986, passing the dec.
Tee of partition of this suit in accordance with terms and condition
mentioned in the partition Khatons of Abadi Land Ex. Ll. field book
Ex. L2 and site plan E. L3 prepared by L. C. Vijay Singh read with
the amendments made therein by Shri S. S. Dahiya, Advocate, Tefe-
Tee,—vide his report Ex. C1. The amendment suggested by the
referee in his report Ex. Cl. shall be deemed to have been inserted
in the documents Ex. L1. Ex L2 and Ex. L3. Shri Vijay Singh
Tehsildar (Retd.) is present before this Court today and he has been

Claim :  Suit fcr possession for partitions of land measuring
310 Kanals 18 Marlas comprised in Khewat No. 251/242 Khatoni
No. 319, nlot No. Khasra No. 74 and 76 and 232 Kanals 14 marlas
comprised in Khewat No. 298 min 302—314 min 309—316, Rect and
Killa No. 20/21-22-23—24/21/24—25, 23/4,5, 7, 14, 24/1, 2, 3, 4 6 to 10,

. 12t0 18, 23, 24 95 25/16, 20, 21, 33/1. 9, 19/2, 20, 35/3, 1: 93/18; B

situated in abadi deh of village Garhi Sampla Tehsil and District

. Rohtak.

_ Claim in Appeal : For rev:ersal of the order of both the Courts
below. ,

S. C. Kapoor, Advocate, for the Appellant

+H. S. Hooda, Senior Advocate R. S, Chahar, Advocate, for Res
- pondent Nos. 24, 25, 30 and 35.

/
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o Abadi Deh of village Garhi Sampla was passed by the Sub J udge
. it Class, Rohtak, on 23rd February, 1981. The Court passing the

Local Commissioner was removed and Shri Vijay Singh, retired
~ Tehsildar was appointed as the Local Commissioner to propose parti- -

‘:_’!iréport suggesting partition of the Abadi land and against it some of
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Ram Mchar ». Surat Singh and others
(G. C. Mital, J.) o

JUDGMENT

‘Gokal Chand Matal, J.

(1) In a representative suit preliminary decree for partition (;f

preliminary decree appointed Shri S. S. Dahiya, Advocate, as the
Local Commissioner to partition the land. However, later on . that

{ion in accordance with the preliminary decree. He submitted his

the cosharers filed written_objections.-

(2) On 14th October, 1985 the objectors and/or their Advocates.
made joint statement before the Court to the following effect : -

“We agree that Shri Sultan Singh Dahiya, Advocate, Rohtaik,
be appointed referee in this case for deciding objections
and any other dispute in the suit ‘Surat Singh v. Kehri’
Whatever he decides will be binding on all the parties. He
will be authorised to make necessary amendment in the
" Local Commissioner report.”

The Court pased the following order :

“In view of the above statement of the parties and counsel,
Shri Sultan Singh Dahiya, Advocate, Rohtak, is appointed
as referee in this case. The parties will be bound by his

decision.”

(3) As already noticed, the suit was in a representative capacity
and the total number of share holders involved in the partition suit
were 248. Only five persons were representing them under Order
1 rule 8 of the Civil Procedure Code (hereinafter called ‘the Code’?.
Those landowners who were not satisfied with the proposed parti-
tion, fileq objections either on the ground that they were wrongly
denied allotment of their share of land, or that they should have
been allotteq a plot different than the one allotted to them. Be.feree
made changes in the allotment proposed by the Local Commissioner
Which were of fundamental nature inasmuch as some of the allottees
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were deprived of the allotment without'gi)ving alternatiy,, plot,
arca of some was reduced and in some cases new plotg were allom“'
The persons, who were affected by the cgange:hwerff ot givep, '_d-
opportunity of hearing by the Re.feree. Even the trla}I Court b&foq;l
accepting the suggestion to appm_nt referee :'md to bind tha parti:
by his decision, did not issue notice to the ldpdowners, Even afu:
the receipt of the report of the referee the trial Court gjg not gy,
notice {o all the landowners and accepted his report g binding On
the parties in view of the statement made on 14th Octoher 1985,
on the basis of the report submitted by the referee pagseq a finy
decree.

(4) When the affected landowners came to know of the fing)
decree passed on the basis of the report of the referee, they fileg
separale appeals before the District Court, which were clubbed pq
disposed of by the Additional District Judge on a preliminary Doigt
that by agreement dated 14th October, 1985 the referee was appointeg
and the parties agreed to be hound by his decision and such a decision
by the referee is nothing more than to compromise a suit snd the
decree passed thereon would tantamount to a consent decree not being
subject to appeal, and thus dismissed the appeals as incompetent, For
this he relied upon Suraj Bhan v. Jogi Ram (1).

(5) Still feeling aggrieved, the affected landowners have filed
RSA Nos. 2322, 2323, 2585, 2787 and 2857 of 1988. Since they arise
out of one suit and common questions are involved, they are being
disposed of by this common judgment. ;

(6) By virtue of Order 1 rule § of the Code, where there ate
numerous persons having the same interest, one or more of such
Persons may with the permission of the Court sue or be sued or
may defend such suit on behalf of for the benefit of
, terested and where permission is granted, it is incurabent on the

Court to give notice of the suit to all the persons so interested in
 the manner so provided so that they may come to know of the institu-

tion of the suit and all Or some of them feel interested may apply ©
ithe Court to be made a party to the syit.

persons so in-

4

_ .NormaH}.r a party has a right to abandon part of the claim &
hdraw the suit. A Party has also a right to enter into agreement

ﬁi'omise the suit wholly or partially or agree to have the

T A.;I.R-<1972 Punjab and Haryana 3gg,
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‘c.u‘on of the claim in the suit recor R o

e of the provision of Order 23 rulcc(: dlmir::i! é)l(::c:hm é((:;”t by
when a casc is filed in a representative capacity or is mebc ;‘3 (IJSut
i Y z,reprcscntativc capacity, sub-rule (4) of Order 1 rule & "l-:'l;:q ‘fd
.pum‘ not to permit abandonment of pact of clair in a q;xit "‘dg
"o suit can be withdrawn, nor to record an agreerncr.f cf)r;lbr(;r:?’
Watisfaction under the aforesaid provisions uniess ,Court givi:

or s
o

.'Ll to all persons so interested in the manner spccified in sub
rule (2)- The ceason for making this provision was obvious. 6nt-l
wﬁ ore persons may represent a large numbper of persons and 1}
ause is common for fighting out he or they may fight out on behalf
of all but when question of abandoning part of claim or withdrawin#
a. suit or entering into agreement, compromise or satisf;xctioz
arises, this can be permitted only if all agree, that is not only the
epresentatives who are allowed to sue or be sued but all the interest—

ed persons in the suit.

‘ (8) It.is settled law that in a suit for partition all the perties
are plaintiffs and defendants and without even one party the suit

cannot proceed nor. the matter can be settled. In partition there is

‘chain reaction and the moment chain is broken at a place, the matter

cannot be solved.

~ (9) In representative suits, precisely for this reason sub rule (4)
was added so that the persons representing the whole body could
'go on with the suit on merits after all were served with notice of
he suit under sub-rule (2) but the moment any of the things men-
‘tioned in sub-rule (4) was sought to be done, notice to all the interest-
‘ed persons, in this case the other co-sharers, had again to be issued.
~ In this case the principle of natural justice enshrined in sub<rule (4)
‘was not followed and the Court on the day suggestion was made for
-appointing the referee accepted the suggestion and appointed the
referee without issuing notice to all the interested persons as requir-
" ed by sub-rule (4). The failure to do so would vitiate the order of
; ] appointment of referee and all proceedings thereafter.

. (10) On behalf of the respondents Dr. Igbal Hasan Khan v. 1Lt
. Additional District Judge, Aligarh (2), was cited to the effect tna
. for grant of ad-interim velief procedure laid down in sub-rule (4
" need not be followed. T have gone through the facts of that cas

(2) ALR. 1984 Allahabad 259.
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which are clearly distinguishable from the facts of the Preseny o,
There,  the clection of the old bhoys associ

ation wasg Sought
challenged and by way of interim arrangement an orde
to h

ave fresh election as agreed under the supervision o
Court accepted the agreement and ordered the fresh ele 3 th&
rights of the parties in the joint land are involved and the appﬁ'“an{,
have been deprived of their share either wholly or partially 1,

_ . by Vinq&
of decision taken by the referee behind their back. Even the 4ppoing.
ment of referee has been ordered at their back. Moreover, all p,

appellants were happy with the partition proposed by Vijay Sin

port was to he tinkeregd with ihé
The objectors and the persons yp
were allowed to represent other co-sharers agreed to be boung by

‘the decision of the referee without getting determination from the

That is why, in g representative suit while g party w
bound by decision of the Court on merits subject to appeal,
S0ns representing a large body ‘of persons interested in the suit haya
not been given the power to compromise or settle the dispute.

' Was pag
f Court,
ction, Her

Seq

affected persons had to be heard.

(11) There is no dispute with the

Suraj Bhan’s cqse (supra), but that decis;
facts of the case.

b Passed on the basis of the decision

consent decree, Here sub-rule (4)
provides for issuance of n
fu'it was to be decid
by his decision.,

was no agreed
by all the in-
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;¢ Singh Sidhu and others v, State of Punjab and others
arjit Sing (Ujagar Singh, .

7“13) In case it become necessary to make chan
lt ed by Vijay Singh, Local Commissioner, he

&‘%u]d i)c afforded to the affected persons,
: Téft to bear their own costs.

ges in the partition
fore doing 50, hear-
However, the partics

!,‘1

; The parties through their counsel are
before the trial Court on 22nd May, 1989

i3

directed to appear

FULL BENCH

HARJIT SINGH SIDHU and others,—Petitioners.

versus

STATE OF PUNJAB and others,—Respondents.

Civil Writ Petition No. 6727 of 1986.

August 16, 1989,

osts are lying vacant.

Hdd, that the Commission has a distinct and di
e our Constitution and cannot and rather should not identify
1

€ Jovernment authorities, The powers of this Court

226 of the Constitution of India, 1950 cannot be invok-
directions to the C

ommission for recommending any,

e for appointment to a public service post as it would amount

ts working as an independent institution having

e ticlll,ct status, e Commission has been given

datee tommend appoin ents of only those successful candi--
tﬁéy‘f‘?vhc were th Fhombments J S

ought to be capable to fulfi] the intention of the
Constitution, (Para 28)..

stinguished status:

1Tame

TS of the



