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of A rticles 301 and 304 (a) of the  C onstitu tion  of India. The said  
notification is, therefore, quashed. No o rder as to costs.

S.C.K.

Before V.S. Aggarwal, J.
MUKHTIAR SINGH @ MUKHA ,— Petitioner 

versus
STATE OF PUNJAB ,— Respondent 

Crl. M.No. 13620/M of 96 
28th Jan u ary , 1997

Code o f C rim inal Procedure, 1973-S.482— Id en tifica tion  o f 
Prisoners Act, 1920—Ss. 4&5—Finger impressions—Whether during  
investigation  the Jud icia l M agistrate can direct a person to give  
his thum b-im pression or not.

Held, th a t  the  Identification  of P risoners Act, 1920 had  been 
enacted  to au thorise  m easurem ents and photographs of convicts 
and  o thers. Section 2(a) defines m easurem ents:

"2(a) ‘m easurem ents’ include finger im pressions and foot p rin t 
im pressions.”

(P ara  6)
F u r th e r  h e ld , t h a t  re a d in g  o f th e  p ro v is io n s  o f th e  

Id e n tif ic a tio n  of P riso n e rs  Act, 1920 c learly  show th a t  in  th e  
im pression “m easurem ents” giving of the  finger im pressions and 
foot p rin ts  is included. The leg isla tu re  specifically excluded the  
tak ing  of th e  specim en handw ritings. This con trast can easily be 
noticed th a t  while during  investiga tion  th e  C ourt cannot d irec t 
giving of the specim en handw riting  b u t under the Identification  of 
P risoners Act, direction can certainly  be given for giving of the finger 
p rin ts  and foot p rin ts .

(P ara  7)
F urther held, th a t the law specifically perm its tak ing  of the 

m easurem ents during investigation as per order of the  Court. D uring 
investigation  a direction cannot be given for tak in g  of the specim en
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w riting . The learned  A dditional Sessions Judge, therefore, righ tly  
allowed the rev ision  petition . There is no ground, thus, to in terfere .

(P ara  7)
M r. S.C. C hhabra, Advocate for the Petitioner.
M r. V ikas Cuccria, AAG, P unjab  for the Respondent.

JUDGMENT
V.S. Aggarw al, J.

(1) The sole question  th a t  a rises for consideration  is as to 
w he ther during  investigation  the Jud ic ial M agistra te  can d irect a 
person  to give his thum b-im pression  or not ?

(2) To appreciate  the said controversy, it will be appropriate  
to m ention  some of the re levan t facts. A case is being investigated  
ag a in s t M u k h tia r S ingh p e titio n e r w ith  resp ect to the Offences 
p u n ish a b le  u n d e r sec tions 419/420/467/468 and  471 IPC . The 
p ro se c u tio n /S ta te  h ad  m oved an  ap p lica tio n  w ith  th e  le a rn e d  
Jud ic ia l M agistra te  for d irecting  the petitio ner to give his thum b 
im p re s s io n s  for co m p arin g  th e  sam e w h ich  a re  r e q u ire d  in  
investig a tio n  of the case. The learn ed  Ju d ic ia l M ag istra te , Z ira 
relying upon the decision of th is  C ourt in the case of D haram vir  
S in gh  v. Sta te  (1), rejected  the request of the prosecution  S ta te . 
The S ta te  p re fe rred  a crim inal rev ision  p e titio n  in  the  court of 
S essions a t  F erozepur. The lea rn ed  A dditional Sessions Judge, 
F erozepur,—vide o rder dated  27th  May, 1996 allowed the revision 
petition . I t  w as held th a t  such an  o rder could be passed  during  
in v e s tig a tio n  d irec tin g  an  accu sed -p e rso n  to give h is  th u m b - 
im pressions. Hence, the p resen t revision petition.

(3) L earned  counsel for the petitio ner during  the course of 
a rgum en ts, h igh lighted  the  fact th a t  during  investiga tion  such an  
o rder could not be passed. F irs tly  it will be compelling the petitioner 
to be a w itness aga inst h im self and  secondly he urged th a t  under 
section 73 of the Ind ian  Evidence Act, such a d irection  could not be 
given d u rin g  the course of investigation. I t  could only be done during  
th e  tr ia l  or an  enquiry  before the Court. N eedless to say th a t  the 
learned  counsel appearing  for the S ta te  urged otherw ise and  his 
subm issions were confined to the fact th a t  the p etitio ner w as not 
being compelled to be a w itness against himself. During investigation
1. 1975 CLR 46
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such a direction indeed could be given.
(4) So far as the first subm ission of the learned counsel for 

the petitioner is concerned, it is unnecessary to discuss the same 
because the same is concluded by the celeberated decision of the 
Suprem e C ourt in  the case of S ta te  o f Bombay  v. K ath i K alu  
Oghad, (2). The sole question before the Bench of the Supreme Court 
was as to w hether when a person is compelled to give handw riting  
or signaures, w hether under Article 20(3), he is being compelled to 
be a w itness against himself. The answ er given was in the negative 
and while drawing the conclusions the Court held:—

“(1) An accused person cannot be said to have been compelled 
to be a w itness against him self simply because he made 
a sta tem en t while in  police custody, w ithout anything  
more. In  o ther words, the mere fact of being in police 
custody a t the tim e w hen the sta tem ent in  question was 
made would not, by itself, as a proposition of law, lend 
itself to the inference th a t the accused was compelled to 
make the sta tem ent, though th a t fact, in  conjunction 
w ith  o th e r circum stances disclosed in  evidence in  a 
p articu la r case, would be a relevant consideration in an  
enquiry  w hether or not the accused person had been 
compelled to make the impugned statem ent.

(2) The mere questioning of an accused person by a police 
officer, resulting  in a voluntary statem ent, which may 
u l t im a te ly  tu r n  o u t to  be in c r im in a to ry , is  n o t 
‘compulsion’.

(3) ‘To be a w itness’ is not equivalent to ‘furnishing evidence’ 
in  its w idest significance; th a t  is to say, as including not 
m erely making of oral or w ritten  sta tem ents b u t also 
production of documents or giving m aterials which may 
be re levant a t a tria l to determ ine the guilt or innocence 
of the accused.

(4) Giving thum b-im pressions or im pressions of foot or palm
or fingers or specimen w ritings or showing p arts  of the 
body by way of identification are not included in the 
expression ‘to be a w itness’.”

Being so there  is no m erit in the said subm ission of the learned 
counsel.

AIR 1961 SC 1808
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(5) However, reliance strongly was being placed by the learned 
counsel for the petitioner on the decision of th is Court in  the case of 
D haram vir Singh  v. State  (supra). Before the petitioner can take 
advantage of the said  decision, it becomes necessary to m ention 
th a t a particu la r decision of the Court would be a precedent if it is 
identical on facts or law is generally laid so as to be a precedent. If  
the facts are different, indeed in  th a t event the binding n a tu re  of 
the said decision loses its th ru s t and significance qua the subsequent 
case. In  the case of D haram vir Singh  (supra) an  application had 
been moved before the Judicial M agistrate, Jag ad h ari for directing 
him  to give specim en handw riting . The learned  Single Judge of 
th is Court, keeping in view the provisions of Section 73 of the Indian  
Evidence Act held th a t during investigation such a direction could 
not be given. It is obvious th a t the re in  the scope was confined to 
the fact th a t the concerned person was being directed to give his 
specim en handw riting . A clear d istinction  as would be noticed 
h ere inafte r is made w hen a person is directed to give specim en 
h an d w ritin g  or thum b-im pressions. In  th e  la t te r  case such  a 
direction can be given.

(6) The Identification of Prisoners Act, 1920 had been enacted 
to authorise m easurem ents and photographs of convicts and others. 
Section 2(a) defines m easurem ents:—

“2(a). “m easurem ents” include finger im pressions and foot
p rin t im pressions;”

U nder Section 3 of the said Act a person who has been convicted of 
an  offence punishable w ith rigorous im prisonm ent for a term  of 
one year or upw ards or has been ordered to give security  for his 
good behaviour under section 118 of the Code of Crim inal Procedure, 
i f  so re q u ire d , w ill a llow  h is  m e a s u re m e n ts  to  be ta k e n . 
M easurem ents can be tak en  of non-convicted persons under section 
4 of the said Act. Section 5 of the Act reads:—

“5. Power of M agistrate to order a person to be m easured or 
photographed.—If a M agistrate is satisfied th a t, for the 
purposes of any investigation or proceeding under the 
Code of C rim inal P rocedure, 1898 (5 of 1898), i t  is 
expedient to direct any person to allow his m easurem ents 
or photograph to be taken, he may m ake an  o rder to 
th a t effect, and in  th a t case the person to whom the  order 
re la tes shall be produced or shall a ttend  a t the tim e anc
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p lace  sp e c if ie d  in  th e  o rd e r  a n d  s h a l l  a llo w  h is  
m easurem ents or photograph to be taken , as the  case 
may be, by a police officer:

Provided th a t  no o rder shall be made directing  any person  to 
be photographed except by a M agistrate of the first class;

Provided fu rth er, th a t  no o rder shall be m ade u n d er th is  
section unless the  person has a t some tim e been a rrested  
in  connection w ith  such investigation  or proceeding.”

U nder Section 6 of the said Act if any person is required  to allow his 
m easurem ents to be taken  resists or refuses to allow the same which 
is law ful to secure the tak ing  thereof. Refusal is also an offence 
u nd er Section 186 of the Ind ian  Penal Code.

(7) Reading of the provisions of the Identification of P risoners 
Act, 1920 clearly show th a t in the im pression “m easurem ents” giving 
of the  finger im pressions and foot p rin ts  is included. The leg islatu re  
specifically excluded the tak ing  of the specimen handw ritings. This 
con trast can easily be noticed th a t while during investigation  the 
Court cannot d irect giving of the specimen handw riting  but under 
the Identification  of P risoners Act, d irection can certa in ly  be given 
for giving of the finger p rin ts  and foot p rin ts. I t  had  been considered 
in  the case of T. Subbiah  v. S.K.D. R am asw am y N adar  (3). The 
said  C ourt held:—

“By th is contrast between these two provisions, though under 
different s ta tu es, it appears to my m ind th a t  the Court 
under section 73 of the Evidence Act does not have even 
power to issue sum m ons to the person to be p resen t in 
Court unless he is already p resent in Court as a p arty  
concerned in the proceeding before it. The M agistra te  
can d irect a person to give his finger p rin ts  in  the course 
of investigation  by the police by v irtue of section 5 of 
the Identification  of P risoners Act bu t not under section 
73 of the  Evidence Act though  the  finger p r in ts  are  
included the re in  for the purpose of com parison.”

This decision was approved by th e  Suprem e Court in the case of 
S ta te  o f U ttar Pradesh  v. Ram  Babu M isra, (4). L earned  counsel
3. AIR 1970 Madras 85
4. AIR 1980 SC 791
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for the  p e titio ner relied upon the decision Sta te o f Uttar Pradesh  v. 
R am  Babu M isra  (supra) so as to urge th a t  such a d irection  cannot 
be given b u t p e rusa l of the same reveals th a t  the Suprem e Court 
w as co n c e rn e d  w ith  th e  q u e s tio n  of g iv ing  of th e  sp ec im en  
handw riting . The scope of Section 73 of the Evidence Act w as under 
consideration . Therefore, the ratio  of the decision cannot be tak en  
and  stre tched  th a t  tak ing  of finger p rin ts  and foot p rin ts  is excluded. 
In  fact th e  Suprem e C ourt had  also d raw n  the  said  d istinc tion  
noticed above in  p arag rap h  6 of the judgm ent and  observed:-—

“There are two th ings to  be noticed here. F irst, s ignature  
and w riting  are excluded from the range of S.5 of the 
Id e n tif ic a tio n  of P riso n e rs  A ct and , second, ‘fin ger 
im p re ss io n s’ a re  included  in  b o th  sec tio n  73 of th e  
E v idence Act and  sec tion  5 of th e  Id e n tif ic a tio n  of 
P risoners Act. A possible view is th a t  i t  was though t th a t 
section 73 of the Evidence Act would not take in  the stage 
of investigation  and so section 5 of the  Identification  of 
P risoners Act made special provision for th a t  stage and 
ev en  w hile  m ak in g  su ch  p ro v is io n , s ig n a tu re  and  
w ritings were deliberately  excluded. As we said, th is  is a 
possible view b u t not one on which we desire to re s t out 
conclusion. O ur conclusion re s ts  on th e  language of 
section 73 of the Evidence Act.”

I t  is tru e  th a t  final conclusions had not been given b u t the  Suprem e 
C ourt certa in ly  did not disapprove th a t  u nder the Identification  of 
P rison ers  Act, during  investigation  a d irection  can be given for 
finger p rin ts  and  foot p rin ts  to be tak en  of the  accused. As noticed 
above a lr e a d y , th e  law  sp e c if ic a lly  p e r m i ts  ta k in g  of th e  
m easurem ents during investigation as per order of the Court. During 
investigation  a direction cannot be given for tak ing  of the specim en 
w riting . The learned  A dditional Sessions Judge, therefore, righ tly  
allowed the  revision petition. There is no ground, thus, to interefere.

8. For these reasons, the p resen t p etition  being w ithou t m erit 
fails and is dism issed. I t  will be for the learned  Ju d ic ia l M agistra te  
a t Z ira to consider as to w hether such a d irection  has to be issued or 
not.

J .S .T .


