714 LR PUNJAB AND THIARYANA 2014(1)

Before Paramjeet Singh, J.
SURINDER KUMAR KAUSHAL—Petitioner
versus
STATE OF HARYANA & ANOTUER—Respondents
CRM No. M-31235 of 2012
May 07,2013

Code of Criminal Procedure, 1973 - 5. 482 - Prevention of
Corruption Act, 1988 - Ss. 2(c), 7.9 - Petitioner after retirement from
the post of Superintending Engineer from Public Health Department,
Joined as Manager Gymkhana Chub Panchkula by HUDA on contract
basis - FIR was registered for taking bribe - Petitioner sought
quashing of FIR, Challan and order wherehy charge had been
framed - Report u/s 173 Cr.PC, Order framing charge and Charge
sheet quashed - Club does not fall within definition of Cooperative
Society - Gymbkhana club is not being controlled by government or
ity authorities.

Jleld, that the club docs not fall within the delinition ol "cooperative
socicty” under the PCAct. Henee, the authoritics cited by the icarned State
counsel are not applicable in the facts ol the present casc.

(Para 17)

Further held, that In view of the discussion above, this court comes
1o the conclusion as under:

(i) The Gymkhana Club, Panchkulais not ereated by any statutory
Provisions.

(i) The Gymkhana Club, Panchkula is a non-proprictary members’
club. As per the Memorandum ofAssociation (Annexure P-8) ofthe
Club. it organizes on a vast scale multifarious activities providing
venue lor sports and games, and facilitics {or recreation, entertainiment
and for cultural activities. The Gymkhana Club. Panchkulais not
being controlled by government or its authoritics. rather is controlled
by the exceutive commitice <lected by the members, Liven the HU DA
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ofTicials have to become members of the club on payment as per the
memorandum of association.

(i1} I'rom the evidence collected and presented before this court, at
this stage this court is of the prima facie view that thc employees of
the Gymkhana Club arc not the public servants as defined under the
PC Act.

(Para 18)

Iurther held, that However, the investigating agency will be at
liberty to further investigate the case to find out any evidence with regard
to the performance of public duty as defined under Clause (b) of Scction
2 of the PC Act to the effect that public or the community at large has an
interest in the club and the club is receiving or have reccived any financial
assistance from the Central Government or Statc Government or local or
other public authority and thercafter may proceed in accordance with law.

(Para 19)

Baldev Singh, Scnior Advocate with Decpender Singh, Advocate,
for the petitioner.

Sandcep S. Mann, Sr. DAG, Haryana.
Ashit Malik, Advocatc, for respondent no.2.
PARAMJEET SINGIL, J.

(1) Instant petition has been filed by the petitioner under Section
482 of the Code of Criminal Procedure for quashing of FIR No.5 dated
7.7.2011, registered at Police Station State Vigilance Burcau, Panchkula,
under Scction 7 of the Prevention of Corruption Act (Anncxure P/2), report
under Scction 173 of the Criminal Procedure Code (in short as Cr.P.C),
order dated 7.9.2012 (Annexure P-4) whereby charge has been ordered
to be framed against the petitioner and coaccused and charge-shect dated
7.9.2012 (Anncxure P-5).

(2) Bricf facts of the case are that Harjit Singh, resident of Housc
No.1, Sandhu Colony, Kaithal Road, Karnal District moved a written
complaint, addressed to SHO, State Vigilance Bureau, Haryana,
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Sector- 17, Panchkula. On the basis of same, the I'IR In question was
registered and Inspector Madan Lal constituted a raiding party and recovered
bribe money from Virender Singh, cashier and arrested the petitioner.,
Thereafier, the challan report under Section 173 of Cr..C was presented
in the Court of Special Judge, Panchkula. The learned Special Judge after
considering the evidence on record ordered for framing of charge under
Section 9 of the Prevention of Corruption Act against the petitioner and
his co-accused vide order dated 7.9.2012 (Annexure P-4) and accordingly,
charge was framed vide charge-sheet (Annexure P-5).

(3) The relevant facts are to the effect that the petitioner joined as
Assistant Lingineer in the Public Health Department, Haryana in March 1972
and ultimately retired as Superntending Engincer {rom the Public Health
Department, Haryana on 31.1.2004. After the retirement of petitioner, he
was appointed as Manager, Gymkhana Club (in short the Club), Scctor-
0, Panchkula by the General Secretary-cum-Estate Oflicer, Haryana Urban
Development Authority (in short HUDA), Panchkula on contract basis, vide
fetter dated 20.06.2008 (Annexure P-6) and the petitioner joined his duty
as such on 21.6.2008.

(4) The Clubisaregistercd society under the Socicties Registration
Act, 1860 (as amended from time to time) and its arca of operation is
Panchkula and surrounding arcas. The copics of Memorandum of Agreement
and the Registration Certificate are annexed on record as Annexures P-8
and P-9. It is the casc of the petitioner that as a Manager, he had been
working with honesty and had not done any malpractice. The General
Secrctary of the Club gave advertisements in newspapers “T'he’Iribune’ and
‘Dainik Bhaskar’ on 25.1.2011 vide which sealed tenders were invited [rom
various agencies for renovation and maintenance of Swimming Pool ofthe
Club for a period of three years w.c.f1.4.2011 10 31.3.2014. In pursuance
to the above said advertisements, complainant-Harjit Singh (respondent
110.2) gave his tender in the name of M/s. Aqua FitnessAssociale, Kendriya

Vidalaya, Delhi. The tender was allotied to the said M/s. Aqua IFitness w.e.t

1.42011 10 31.3.2014 at an annual rent of Rs. 10.80 lacs plus service tax
plus 1 0% yearly increase. The intimation regarding acceptance of the tender
was also given to the above said M/s. Aqua Fitness vide letter dated
23.2.2017 (Annexure P-15) and the above said M/s. Aqua Fitness entered
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into an agreement with the petitioner as Manager of the Club. It was alleged

that the above said M/s. Aqua Fitness were charging more from the
members and their guests and with a purpose o solve that issue, the
petitioner and his co-accused are alleged to have aceepled the amount
of Rs.20,000/-. Thereafter, the case was registered, investigated and challan
was prescnted. The lcarned Special Judge ordered framing of charge vide
order Annexure P-4 and charge-sheet (Annexure P-5) was framed. Hence,
this petition.,

(5) Notice of motion was issued. In pursuance to the notice of
motion, reply has been filed by respondent no. 1-Statc of FHaryana through
Supcrintendent of Police, State Vigilance Burcau, Panchkula. The averments
madc in the petition have been denied. 1t 1s submitted that in the instant case,
the raiding party raided the office of the petitioner where he and his co-
accused Virender Singh were caught red handed on 7.7.2011 while accepting,
Rs.20,000/- as bnbe money from respondent no.2-Harjeet Singh and the
bribe moncy was rccovered from co-accusced of the petitioner which was
allegedly received on behalf of the petitioner. The said recovery was cffected
in the presence of Mr. Narinder Kumar, Naib Tehsildar, who was Duty
Magistrate at the relcvant point of time. Various other détails have heen
mentioned and some of the facts are not in dispute.

(6) The petitioner filed replication vide CM No.21152 of 2013,
The same has been taken on record. Vide replication, the averments in the
reply have been denied.

(7) 1have heard learned counsel for the partics and perused the
record.

(8) The lcarned counsel {or the petitioner vehemently contended
that the petitioner 1s not a public servant as detined in Section 2 (¢ ) of
the Prevention of Corruption Act, 1988 (in short the PC Act), so the
petitioner cannot be prosecuted and charged under the provisions of the
PCAct. The petitioner has not committed any offence under the PC Act,
nor he abused his posttion as a public servant. Hencce, the report under
Scction 173 Cr.P.C (Annexure P-3), order dated 7.9.2012 (Anncxurc
P-4) and charge-sheet dated 7.9.2012 (Annexure P-5) are not sustainable
in the cyes of law. The leamed Special Judge has acted in an illegal and
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perverse manncr in framing the charge against the petitioner, therclore, the
same deserves to be quashed. The learned counsel further contended that
from the perusal of report under Section 173 Cr.P.C, (Anncxure P-3), no
offence against the petitioner under the provisions of the PC Act ismade
out. The Club is not a cooperative socicty, rather it is a nonproprietary
members’ club. This is the sole legal argument raised by the learned counscl
for the petitioner.

(9) Percontra, the learned State counsel as well the leamed counscl
for the complainant vehemently opposed the contentions raised by the
leamed counsel {or the petitioner. The learned State counscl submitied that
the petitioner is a Manager of the Club which 1s being controlied by the
Haryana Urban DevelopmentAuthority (for short ' LHUDA’). The management
and affairs of the society are entrusted to the governing body which consists
of government officials of the HUDA, legal remembrancer HUDA and in
addition to it, Deputy Commissioner and Superintendent of Police, Ambala
are also themembers of the Club. Thus, the petitioner is a public servant,
he was caught red-handed taking the bribe. Oncc it is proved that the
paymenthad been obtained by incorrect and illegal means, it is not necessary
that the accuscd should abuse his position as a public servant or that he
should have obtained the money while acting as a public servant.

(10) [have considered the rival contentions o lcarned counsel for
the partics and perused the record.

(11) The admitted facts are to the effect that the Club is aregistered
socicty under the Socicties Registration Act, 1860 (as amended upto datc).
Itis not constituicd under any statute. It is a non-proprictary members’ club,
as per the Memorandum of Association (Annexurc P-8) of the Club, il
organizcs on a vast scale multifarious activitics providinga venuc {or sports
and games, and facilities for recreation, entertainment and for culwural
activitics. Guests are also admitted, but on invitation of the members. There
are specific rules with regard to the membership cte. Other details are not
rcquircd to be dilated here.

(12) The question which has to be resolved is whether the petitioner
is a public scrvant within the meaning of Scction 2 (¢) of the PC Actand
is uilty ol an offenge under the PC Act.
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(13) Before I deal with the contentions, it would be appropriate
to reproduce Scction 2 (¢ ) of the PC, Act which rcads as under:

(c) “public servant” means-

(i) any person in the service or pay of the Government or
remunerated by the Government by fees or commission
Jor the performance of any public duty;

(ii) any person in the service or pay of a local authority ;

(iii) any pcrsoﬁ in-the service or pay of a corporation
established by or under a Central, Provincial or State Act,
or an authority or a body owned or controlled or aided by
the Government or a Government company as defined in
section 617 of the Companies Act, 1956;

(iv) any Judge, including any person empowered by law to
discharge, whether by himself or as « member of any body
of persons, any adjudicatory functions;

(v) any person authorised by a court of justice to perform
any duty, in connection with the administration of justice,
including a liquidator, receiver or commissioner appointed
by such court,

(vi) any arbitrator or other person to whom any cause or
matler has been referred for decision or report by a court
of justice or by a competent public authority,

(vii) any person who holds an office by virtue of which he
is empowered to prepare, publish, maintain or revise an
electoral roll or to conduct an election or part of an election,

(viii) any person who holds an office by virtue of which he
is authorised or required to perform any public duty:

(ix) any person who is the president, secretary or other
office-bearer of a registered co-operative sociely engaged
in agriculture, industry, trade or banking, receiving or
having received any financial aid from the Central
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Government or a State Government or from any
corporation established by or under a Ceniral, Provincial
or State Act, or any authority or body owned or controlled
or aided by the Government or a Government company as
defined in section 617 of the Compunies Act, 1956;

(x) any person who is a chairman, member or emplovee of
any Service Commission or Board. bv whatever name
called. or a member of any selection commitiee appoinied
by such Commission or Board for the conduct of any
examination or making any selection on behalf of such
Comumission or Board;

(xi) any person who is a Vice-Chancellor or member of any
governing body, professor, reader. lecturer or any other
ieacher or employee, by whatever designation called, of
any University and any person whosc services have been
availed of by a University or any other public authority in
connection with holding or conducting examinations,

(xii) any person who is an office-bearer or an employee of
an educational, scientific, social, cultural or other
institution, in whatever manner established, receiving or
having received any financial assistance from the Central
Government or any State Government, or local or other
public authority.

Explanation {.-Persons falling under any of the above sub-
clauses are public servants, whether appointed by the
Government or not.

lxplanation 2.-Wherever the words “public servant ™ occur, they:
shall be understood of every person who is in actual possession
of the situation of a public servant, whatever legal defect there
may be in his right 1o hold that situation.

(14) From the perusal of the definmition referred above, 1tis clear
that the petitioner is not covered under any of the clauses ol the above
Scction read with the evidence collected during the investigation. The
petitioner at the material time was not a public servant as defined in
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Section 2 (¢ ) of the PC Act. While he allcgedly committed the offence,
he was not performing the public duties as defined under the PC Act. The
learncd Statc counsel failed to point out that any cvidence has been collected
by the investigating agency to the effect that the petitioner acted as a public
scrvant and act of corruption attributed to him was in his capacity as
Manager of the Club. At that point of timne, he was not holding a post of
the government scrvant in which capacity he could alone fall within the
definition of public servant. There is no material cvidence on record from
which itcould be made out that the petitioner was performing the public
duty and was a government servant. The argument on behalf of the State
and the complainant is that in reference to the alleged work, the accused
had accepted ilicgal gratification, he would be liable under the provisions
ofthe PC Act, becausc the liability has been made absolute and it is wholly
immalcrial in what capacity he had committed the offence.

(15) Thisisnotin dispute that every bencelit obtained by the public
scrvant for himsclfor for any other person by abusing his position as a public
servant falls within the definition of provisions of the PC Act. In the casc
of State of Gujarat vcrsus Manshankar Prabhashankar Dwivedi (1),
the Hon’ble Supreme Court had considered the casc of a lecturer of
government college who was appointed as examincr by the university and
allegedly committed an offence under the provisions of the PCAct. The
IHon ble Supreine Court came te the conclusion that where a lecturer of
a government college appointed as examiner by the university commitied
an act of corruption in his capacity as examiner, Scction 5 (1 ) (d) will not
apply because he cannot be said to have abuscd his position as a public
scrvant, he was not a public servant when he was acting as an examiner.

(16) Thedcfinition of public servant as defincd in Scetion 21 of
the Indian Penal Code has been considered in the casc of Ramniwas
Sharma versus The State (2), wherein it has been held that a servant under
the Soldicrs Board, Ajmer is not a public servant. Similarly, in 8. K. Muttoo
versus State (Delhi) (3), it has been held that employees of National
Institute of Public Cooperation and Child Development registered under
Socictics Registration Act are not public scrvants.

(1) AIR 1973 SC 330

(2)  AIR(38) 1951 Ajmer 76 (C.N.71)
(3) 2001 (3) Chd. CC 90
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(17) The lecarned State counsel has rclied upon Balbir Singh
versus State of Punjab and others (4) and State of Maharashtra and
another vcrsus Prabhakar Rao and another (5), 1o contend (hat
coopcrative socicty is covered under Scction 2 () (i1), (viii) and (ix) and
thc employces of the socicty also fall within the definition of **public servant™
under the PC Act. The contention of the learned Statc counscel is not
sustainablc, because Scetion 2 (¢) (i) ol the PC Act refers to a person in
scrvice or pay of the “local authority™. The Club docs not fall within the
definition of the “local authority™, [tis an association of members registered
under the Socictics Registration Act, 1860 and 1s not constituted under any
statutc. So far as Scction 2 (¢ ) (viii) is concemed, the casc is also not
covered under the same, becausc the petitioner does not hold any office
by virtuc of which he 1s required to perform any public duty. The **public
duty” has been defined in Section 2 (b) of the Act which mcans a duty in
dischargc of which the State, the public or the community at large has an
interest and the explanation added to this Scction clcarty cxplains that Statc
includes corporation cstablished by or under a Central, provincial or State
Act, or an authority or a body owned or controlled or aided by the
Government or a government company as defined in Scetion 617 of the
Companics Act, 1956. So far Section 2 (¢) (ix) is concerned, that is
applicable to the registered cooperative society recciving or having received
any financial a1d from the Central Government or State Government and
the corporation cstablished by or under a Central or State Act, or any
authority or body owned or controlled or atded by the government. The
Club 15 an association of members and there is no cvidence brought on
record to show that it is owned, controlled or aided by the Government
or any authority or body of the State. The Memorandum ol Association
{Anncxurc P-8) clcarly mentions about the aims, objectives and functions
of the socicty and the constitution of the Club is also defined therein and
its membership is opencd o the residents of Panchkula in particular and
others in general. The management of the Club vests in the ¢xccutive
commilice as may be appointed and authorized. The Memorandum of
Association (Annexure P-8) clearly shows that all the members arc enrolled
subject Lo payment of membership fee and sclection by the exceutive
commiltee. Besides this, the members arc (o pay monthly bill. As such, the
perusal ol the same clearly indicates that this is a private socicty registered

(4) 2013 (1) RCR (Crl.) 66
(5) 20023} RCR (Crl) 615
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under theSocictics RegistrationAct, 1860 whereas the cooperalive sociclics
asdcfined in the PCAct arc the creation of statutcs. | Ienee, the Club doces
not fall within the definition of “"cooperative socicty” under the PC Act.
llence, the authoritics cited by the learned Statc counscl arc notapplicable
in the facts of the present casc.

(18) In vicw of the discussion above, this court comes to the
conclusion as under;

(1) The Gymkhana Club, Panchkula is not created by any statutory
provisions. '

(1) The Gymkhana Club, Panchkula is a non-proprictary members’
club. As per the Mcmorandum ofAssociation (Anncxure P-8) ol the
Club, it organizes on a vast scalc multifarious activitics providing a
venue for sports and games, and facilitics forrecreation, entertainment
and for cuitural activities. The Gymkhana Club, Panchkula is not
being controlled by government or its authoritics, rather is controllcd
by the cxecutive commiltee elected by themembers, Even the HUDA
officials have to becomemembers of the club on payment as per th
memorandum of association. :

(111) From the evidence collected and presented before this court, at
this stage this court is of the prima facic view that the cmployces of
the Gymkhana Club are not the public servants as defined under the
PC Act,

(19) In vicw of the above, the report under Scction 173 CrP.C
dated 8.11.2011 (Anncxurc P-3), order dated 7.9.2012 (Anncxurc P-4)
and charge-sheet dated 7.9.2012 (Annexure P-5) arc hereby quashed.
However, the investigating agency will be at liberty to further investigatethe
casc to find out any evidence with regard to the performance of public duty
as defined under Clause (b) of Section 2 of the PC Act to the cffect that
public or thc community at large has an interest in the club and the club
is recciving or have reccived any financial assistance from the Central
Government or State Government or local or other public authority and
thereafter may proceed in accordance with law.

Disposcd of in above terms.

A. Jain



