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Before G. C. Mital and.D. V. Sehgal, JJ.

HARI SHANKAR,—Petitioner.
versus

KAILASHO DEVI AND OTHERS,—Respondents.
Civil Revision No. 1369 of 1980
April 14, 1986.

Haryana Urban (Control of Rent and Eviction) Act (XI of 1973)—
Sections 7 and 13-—Code of Civil Procedure (V of 1908)—Sections 9,
and 11; Order 8, Rules 64 to 6G—Limitation Act (XXXVI of 1963)—
Article 113-—Application filed by the landlord against the tenant seek-
ing evietion on the ground of non payment of rent—Tenant makiag
a statement disputing the quantum of rent but nevertheless tenderiag
the amount claimed by the landlord—Tenant subsequently filing svit
for recovery of excess rent allegedly paid by him—=Sectiorn 7 of tre
Rent Act—Whether bars the maintainability of the suit—Tenanti—
Whether ought to have filed a counter claim before the Rent Ccn-
troller under provisions of Order VIII, Rules 6A to 6G—Independent
suit—Whether maintainable—Limitation for filing suit for recovery
as aforesaid—Whether covered by Article 113 of the Limitation Act—
Suit filed by the tenant—Whether barred under the principles. of res-
judicata.

Held, that a tenant has a right to recover the-amount of rent paid
by him in excess- of what: was: payable-at the agreed rate of remt by
filing a civil suit for the recovery of the same. The tenant is not
required. to seek the support of any statutory provision for susta:n-
ing his right to recover the excess amount so paid: From a reading
- of the provisions of Seetion 9.0of the Code of Civil Procedure,
1908, there can be no doubt that the civil Court.had the jurisdiction
to try~ the-suit- which is undoubtedly of a civil nature and its cognizance
is not barred either expressly or impliedly by virtue of Section 7 of
the Haryana Urban (Control of Rent and Eviction) Act, 1973.

(Paras 4 and 7)

Held, that the excess amount of rent paid by the tenant is re-
coverable by him and an action by way of suit is. not barred. At the
same- time, it is. also clear that right in the ejectment proceedings
brought by the landlord the tenant can by filing a counter claim seek
determination of the rent and the Rent Controller has the jurisdiction
to determine the same and direct recovery of the excess amount of
rent, if any, tendered by the tenant to the landlerd. Rules 6-A to 6-G
of Order VIII of the Code have been inserted with a view to avoid
multiplicity of litigation.. The amendment has brought about a long
needed reformation in this procedural law but it is the right of the
plaintiff either to make a counter claim or to file a suit, and as. such,

"an independent suit:. would be maintainable.
(Para.6)
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Held, that where any sum has been paid which sum by reason
of the provisions of the Rent Act, should not have been paid and is
recoverable by the tenant from the landlord under Section 7 of the
said Aect, the tenant must bring the suit seeking recovery of the
over-paid amount within six months. However, where the excess
amount paid is beyond the contemplation of Section 7 of the Act and
is recoverable from the landlord under the general law, Limitation
for institution of suit for recovery would be three years and would
be governed by residuary Article 113 of the Schedule to the Limita-
tion Act, 1963.

(Para 8)

Held, that the principle of payment under protest is not sacro-
sanct but a matter inferable from the facts and circumstances of each
case. If the lower rate of rent had been pleaded by the tenant there

-is a presumption that the tender of rent at the higher rate made by
the tenant was under protest or only provisionally so that if the
decision of the issue regarding the quantum of rent went against the
tenant he could not be deprived of the benefit of the proviso to
Section 13(2)(i) of the Rent Act. A reading of Explanation VIII to
Section 11 of the Code introduced by the Amendment Act of 1976
shows that an issue in a subsequent suit shall be barred by the prin-
ciples of res-judicata if the same was heard and finally decided by the
Court of limited jurisdiction. However, if the issues with regard
to the rate of rent and whether the landlord had received and claim-
ed the amount of rent in excess of what he was entitled to receive
have not been heard nor finally decided by the Rent Controller, then
applying the technical rule of constructive res judicata the suit for
~the recovery of the amount received by the landlord in excess in
ejectment proceedings before the Rent Controller cannot be held to
be barred by the principles of res judicata.
' (Paras 10 and 11).

Avtar Singh vs. Machhi Ram , 1977 R.L.R. 150.
' (Over-mled)

CASE referred by Hon’ble Mr. Justice Gokal Chand Mztal to a
- larger Bench for decision of an important question of law involved
“in this case on January 28, 1986. The Larger Bench consisting the
:Hon’ble Mr. Justice Gokal Chand Mital and The Hon’ble Mr. Justice
D. V. Sehgal, decided the question of law and remanded the appeal
to the learned Additiongl District Judge Karnal for decision of the
case on merits on April 14, 1986. -

PETITION Under Section 41 of the Pungab Courts Act for the
revision of the order of the Court of Shri V. K. Jain, Additional
District Judge, Karnal dated March 6, 1980 reversing that of Shri
D. R. Goel, HCS, Sub Judge 1st Class, Panipat dated 13th September,



319

. Hari Shankar v. Kailasho Devi and others (D. V. Sehgal, J.)

1979, dismissing the suit and leaving the parties to bear their own
costs throughout.

L. N. Jindal, Advocate, for the Petitioner.

H. L. Sarin, Senior Advocate with R. L. Sarin, and A. S. Grewal,
Advocate, for the Respondents.

JUDGMENT
D.V. Sehgal, J.

(1) Hari Shankar plaintiff-petitioner is a tenant in house No. 383,
Ward No. 6, Khail Bazar, Panipat. Prem Chand and Manu Ram,
his landlords, filed an application under Section 13 of the Haryana
Urban (Control of Rent and Eviction) Act, 1973 hereinafter called
‘the Act’, before the Rent Controller, Panipat, for his ejectment on
as many as five grounds, one of them being that he had neither paid
nor tendered the rent for a period of three years at the rate of
Rs. 51 per month amounting to Rs. 1,836. On 1st February, 1977
when the application came up for hearing before the Rent Contro-
ller, he made a statement that the rate of rent of the demised pre-
mises is Rs. 21.25 per month including house-tax. He, however, ten-
dered the amount of Rs. 1,836 besides Rs. 30 as costs assessed by
the Rent Controller and Rs. 239 towards interest — in all Rs. 2,105.
He also filed written statement before the Rent Controller assert-
ing therein that the rate of rent was Rs. 21.25 per month and not
Rs. 51 per month as alleged in the ejectment application. Since he
had tendered the amount of rent as alleged in the ejectment applica-
tion, which had been accepted by the landlords, the Rent Controller
proceeded to adjudicate upon the other four grounds for ejectment.
While the ejectment application was still pending before the Rent
Controller, he filed the instant suit on 26th February, 1977 against
Prem Chand and Manu Ram for the recovery of Rs. 1,790 on the
allegation that he had been made to pay Rs. 1,836 as rent for three
years at the rate of Rs. 51 per month while the defendants were en-
titled to receive rent at the agreed rate of Rs. 21.25 per month only.

(2) It may be mentioned here that during the pendency of the
suit Prem Chand defendant died on 26th June, 1977 and defendant-
respondents Nos. 1 to 4 were impleaded as his legal representatives.
The Sub-Judge Ist Class, Panipat returned the finding that the rate
of rent agreed and settled between the plaintiff and the defendants
was Rs. 21.25 per month and consequently decreed the plaintiff’s
suit for Rs. 1,790 with costs together with interest at the rate of 6
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per cent per annum. On appeal by the defendant-respondents, the
same was allowed by the learned Additional District Judge, Karnal,
—vide judgment and decree dated 6th March, 1980 on the ground
that the suit was barred by the principle of constructive res judicata
as the rent had been tendered by the plaintiff before the Rent Con-
troller unconditionally and he did not claim any issue with regard
to the rate of rent before the Rent Controller. The learned Addi-
tional District Judge relied on a judgment of R. S. Narula CJ. in
Avtar Singh v. Machhi Ram, (1). The plaintiff consequently filed
the present revision petition in this Court.

(3) This revision petition earlier came up for hearing before my
learned brother G. C. Mital, J., on 28th January, 1986 when doubt
was expressed about the correctness of the law laid down in Avtaer
Singh’s case (supra) and it was considered proper that the matter
be decided by a larger Bench. This is how it has been placed before-
us.

(4) During the course of hearing arguments were addressed not
only on the question whether or not the suit was barred by the
principle of constructive res judicata but the respondentss. counsel
raised an additional contention to the effect that the excess amount
even if tendered by the plaintiff during the proceedings of the eject-
ment application before the Rent Controller could not be sought to
be recovered by filing the instant suit, as it was not a remedy avail-
able to him under the law.

(5) Raising the latter contention first, the learned counsel for
the respondents submitted that under section 7 of the Act where any
sum has been paid which sum by reason of the provisions of the Act
should not have been paid, such sum at any time within a period of
6 months after the date of payment is recoverable by the ‘tenant
from the landlord, who received the payment or his legal represen-
tatives and without prejudice to any other method of recovery, it
may be deducted by him from any rent payable to the landlord.
He proceeded to contend that it is only in a case where fair rent of
a premises is determined under section 4 of the Act that any amount
exceeding fair rent cannot be claimed by the landlord under sec-
tion 6(a) of the Act. In the present case, fair rent of the premises
was not fixed under section 4 of the Act. Therefore, the amount
paid at a rate higher than the agreed rate of rent cannot be recover-
ed by the tenant under section 7 of the Act. This contention, in our

(1) 1977 R.L.R. 150.
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view, has no force. It has been held by this Court in Bhagat Panju
Ram and others v. Ram Lal, (2) and Nauhar Chand v. Thakar Dass,
(3), that a tenant has a right to recover the amount of rent paid by
him. in excess of what was payable\ at the agreed rate of rent by
filing a.civil suit for the recovery of the same. The tenant is not
required; to seek support of any statutory provision for sustaining
his right to- recover the excess amount so paid. The following ob-
servations in The Rajputana Malwa Rly. Co-operative Stores, Ltd. v.
Ajme'r Municipal Board, (4) quoted in The Municipal Committee,
Amritsar v. Amar Dass, (5) would be helpful to appreciate the posi-
tion of law in this respect: —

“The most comprehensive of the old common law counts was
that for money received by the defendant for the use of
the plaintiff. This count was applicable where a defen-
dant received money which in justice and equity belong-
.ed to the plaintiff under circumstances which rendered
‘the receipt by the defendent to the use of the plaintiff.
It was a form of suit which was adopted when a plain-
tiff’s money had been wrongfully obtained by the defen-
dant as for example, when money was exacted by extor-
tion or oppression, or by abuse of legal process, or when
overcharges were paid to a carrier to induce him to carry
goods or when money was paid by the plaintiff in dis-
charge of a demand illegally made under colour of an
office. It was a form of claim which was applicable when
the plaintiff’s money had been wrongfully obtained by
the defendant, the plaintiff in adopting it waiving the
wrong and claiming the money as money received to his
use.”

- Again, the following observations of Mookerjee, J. in Mahomed
Wahib v. Mohomed Ameer, (6) quoted in Amar Dass’s case (supra)
are- worth reproduction: —

“As pointed out by Lord Mansfield C.J., in Moses v. Macferian;
(7) this form of action lies for money paid by mistake, or

(2) 1968 R.L.R. 409.

(3) 1977 C.R.J. 251.

(4) 32 All 491.
. (5) ALLR. 1953 Punjab 99.
~ (6) 32 Calcutta 527.

(1) (1760)2 Burr 1005.




322

IL.R. Punjab and Haryana ‘ (19871

upon a consideration, which happens to fail, or for money
got through imposition (express or implied) or extortion
or oppression or an undue advantage taken of the plain-
tiff’s situation contrary to laws made for the protection
of persons under those circumstances, in other words, this
form of action would be maintainable in cases in which
the defendant at the time of receipt, in fact or by presump-
tion or fiction of law receives the money to the use of the
plaintiffs.”

(7) Keeping in view the above position of law as also the pro-
visions of section 9 Code of Civil Procedure (hereinafter called ‘the
Code), there can be no doubt that the Court had the jurisdiction to
try this suit which is undoubtedly of a civil nature and its cogni-
zance is not barred either expressly or impliedly.

(6) The learned counsel for the respondents then invited our
. attention to a Division Bench judgment of this Court in Bhim
Singh v. Laxami Narain, (8), and contended that the petitioner
ought to have taken resort to the provisions of rules 6-A to 6-G of .
Order VIII of the Code and should have filed a counter claim before
the Rent Controller in the course of the trial of the ejectment ap-
plication for determination of the question whether the agreed
rate of rent was Rs. 51 per month as claimed by the landlord or
Rs. 21.25 per month as contended by him and the Rent Controller
had the jurisdiction to direct recovery of the excess amount paid
by him to the landlord in case this question was decided in his
favour. The learned counsel thus submitted that in view of the
ratio of the judgment in Bhim Singh’s case (supra), the instant
suit was not maintainable. We have no doubt in our minds that
Bhim Singh’s case does not lay down that an independent civil
suit by the tenant for the recovery of excess amount of rent ten-
dered by him is not maintainable. The Division Bench in fact
has made it categorically clear that the excess amount of rent paid
by the tenant is recoverable by him and an action by way of suit
is not barred. At the same time, it has been held that right in the
ejectment proceedings brought by the landlord the tenant can by
filing a counter claim seek determination of the rate of rent and
the Rent Controller has the jurisdiction to determine the same and
direct recovery of the excess amount of rent if any tendered by
the tenant to the landlord. It may be noted here that

(8) ALR. 1982 Pb. & Hary. 155.
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rules 6-A to 6-G of Order VIII of the Code were inserted by ‘the
Civil Procedure Code (Amendment) Act, 1976 with a view to avoid
multiplicity of litigation. Under the provisions of the Code before
its amendment, a claim to set off against the plaintiff’'s demand
could be made by the defendant under order VIIL rule 6 of the.
Code A set off which is covered within the ambit of rule 6 ibid
was known ds legal set off while the one which did not fall with-
in its ambit was styled as equitable set off which it was within the-
discretion of the Court trying the suit to entertain. The amend-
ment has brought about long needed reformation in this procedural
law but it is the right of the plaintiff either to make a counter
claim under Order VIII, rules 6-A to 6-G of the Code or to ﬁle an in-
dependent suit.

(8) While concluding the discussion on this aspect, it necessarily
bears mention that where any sum has been paid which sum by
reason of the provisions of the Act should not have been paid and
is recoverable by the tenant from the landlord under section 7 of
the Act, the tenant must bring the suit seeking recovery of the
over-paid amount within six months as held by the Supreme Court
in Maganlal Chhotabhai Desai v. Chandrakant Moti Lal, (9). However,
where the excess amount paid by the tenant to the landlord, as in
the case in hand, is heyond the contemplation of section 7 of the
Act and is recoverable from the landlord under the general law as
elaborated above, limitation for institution of suit for recovery of
such amount by the tenant is three years. We are in full agree-
ment with the view taken by P. C. Pandit, J. in Bhagat Panju Ram’s
case :(supra) that a suit of this nature is governed by the residuary
Article viz. Article 113 of the Schedule to the Limitation Act, 1963.

(9) Then coming to the question whether or not the suit of the
plaintiff was barred by the principle of res judicata, the learned
counsel for the respondents contended that the ratio of Avtar Singh’s
case has been approved by the Division Bench in Bhim Singh’s
case. This contention is not borne out on going through the judg-
ment in Bhim: Singh’s case. It, in fact, approves the judgment of
M. R. Sharma, J. in Nasib Singh v. Om Parkash and another
(10) wherein it has been held that tender of rent made by the tenant

(9) AIR 1969 SC 317.
(10) AIR 1979 Pb. and Hry 96.
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on the first date of hearing of an application for ejectment filed by
the landlord before the Rent Controller does not debar the tenant
from claiming trial of the issue relating to quantum of rent. The
principle  of . “payment under protest” was held not to be
sacrosanct but a matter inferable {rom the facts and circumstances of
each case.  If the lower rate of rent had been pleaded by the tenant
in the .written statement, thus proceeds the judgment in
Nasib Singh’s case, -there is a presumption that the tender of rent at
the higher rate made by the tenant was under protest or only pro-
visionally so that if the decision of the issue regarding the quantum
of rent ultimately went against the tenant he could not be deprived
of the benefit of the proviso to section 13(2) (i) of the Act. The
written statement so filed by the tenant is thus to be construed as an
inbuilt protest against the demand of higher rate of rent by the
landlord. - More often than not, after the tenant tenders the rent in
ejectment proceedings before the Rent Controller in accord with the
demand made by the landlord even when it is at a higher rate of
rent, the landlord gives up the ground of non-payment of :rent.
Until and unless recourse to the provisions of Order VIII, rules 6-A
to 3-G of the Code by raising a counter claim is made by the tenant,
the parties do not join issue on the question of rate of rent or-ade-
quacy of the amount of rent tendered under the proviso to section
13(2) (i) of the Act. Thus, arises the inevitable question whether in
such a situation a suit filed by the tenant for recovery from the
landlord of the excess amount of rent tendered by him is barred by
the principle of constructive res judicata, which thus necessarily bring
into foeus the correctness or otherwise of the judgment in
Avtar Singh’s case. The question is not elaborately dealt with
therein. ‘- For its conclusion, reliance has straightaway been placed
on the judgment of the Supreme Court in Union of India v. Nanak
Sirgh, (11) In Nanak Singk’s case the highest Court was dealing
wi‘h the question whether in a writ of certiorari where a ground of
attick against the impugned order is available but has not - been
raised. can it be raised in a subsequent suit filed by the petitioner
aft>r dismissal of his writ petition. It was held that the suit based
on such a ground would be barred by the principle of constructive
res judicata. The Supreme Court in a subsequent judgment in
Th2 Workmen of Cochin Port Trust v. The Board of Trustees of the
Cochin Port Trust, (12) again dwelt on the question of application

(11) 1968 C.L.J. 864.
(12) AIR 1978 S.C. 1283
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af constructive .res judicata with regard -to ‘writ: proceedings;  and
observed'as under:— ' -
" “It is not safe ‘to extend the principles of res judicata to such
: an extent so as to found it on mere guess-work. To illu-
" strate our view point, we may take-an example. Suppose
a writ petition is filed in a High Court for grant of a writ
of certiorari to challenge some order or.decision on seve-
ral grounds. If the writ petition is dismissed after con-
test by a speaking order obviously it will operate as res
judicata in any other proceeding, such as, of suit, Article
32 or Article 136 directed from the same order or decision.
If the writ petition is dismissed by a speaking order either
at the threshold or after contest, say, only on the ground
of -laches. or the availability of an . alternative: remedy,
then- another -remedy open in law either by way of suit
or any other proceedings obviously will not be barred on the
principle-of res judicata. Of course, a second writ petition
on the same cause of :action either filed in the same High
Court or-in another will not be maintainable. because the
dismissal of .one petition will operate as a bar in the enter-
. tainment of another writ petition. Similarly, even if one
writ: petition is dismissed in limine by a non-speaking
one. word order ‘dismissed’ another writ petition would
.not:be maintainable because even the'one word order; as
we have indicated above, must necessarily be taken to
have decided impliedly that the case is not a fit one. for
exercise of thé writ jurisdiction of the High Court.. An-
other writ petition from the same order or decision will
R not lie. But the position is substantially different when
a writ petition is dismissed either at the threshold or after
n contest without expressing any opinion: on the merits of
the rmatter, then no:merit can be deemed to have been
necessarily and impliedly deeided and any other remedy.
of suit or other proceeding will not be barred on the prin-
ciples of res judicata.”

~ (10) While relying. on the principles elaborated by .the final
Court as cited above, it may be further mentioned here'that:writ
proceedings which are in exercise of the extraordinary jurisdiction
of the High Court under Article 226/227 .of theConstitutioii of Thdia
stand at a higher pedestal. The proceedings before a Rent.Con-
troller which is a Court of limited jurisdiction cannot be placed at
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the same footing. When an issue has neither beerd raised before
nor decided by the Rent Controller, such an issue raised in a sub-
sequent suit shall, in our view be not barred by the principle of
res judicata. It is in fact no longer a matter of disputation requir-
ing e}itensive discussion. Explanation VIII to section 11 of the
Code, introduced by Amendment Act, 1976, has finally resolved this
controversy and provides : —

“An issue heard and finally decided by a Court of limited
jurisdiction, competent to decide such issue, shall operate
as res judicata in a subsequent suit notwithstanding
that such Court of limited jurisdiction was
not competent to try such subsequent suit or the suit in
which such doubt has been subsequently raised.”

(11) This provision makes it clear that an issue in a subsequent
suit shall be barred by the principle of res judicata if the same was
heard and finally decided by the Court of limited jurisdiction. Ap-
plying this principle to the present case, it can be safely concluded
that the issues with regard to the rate of rent and whether the
landlord had claimed and received the amount of rent in excess ofi
what he was entitled to receive were neither heard nor finally
decided by the Rent Controller. Therefore, by applying the tech-
nical rule of: constructive res judicata, the suit for the recovery of
the amount received by the landlord in excess in ejectment pro-
ceedings. before the Rent Controller cannot be held to be bar-
red.

(12) We are of the considered view that Awvtar Singh’s case
(supra) does not lay down good law. The learned Additional Dis-
trict Judge was thus wrong in his conclusion that the instant suit
is barred by the principle of constructive res judicata.

(13) Consequently, we allow this revision petition, set aside the
judgment and the decree dated March 6, 1980, of the learned Addi-

tional District Judge, Karnal, and remand the appeal to him for
decision on merits,

(14) The parties through their learned counsel have been direct-
ed to appear before the learned Additional District Judge, Karnal,
on 19th May, 1986.

(15) There shall be no order as to costs.
H.'S. B,




