
brook of any delay and unless the construction is 
made without loss of time public interest will 
suffer. Such a situation has neither been set up 
in the notification nor in the pleadings nor even 
in the arguments addressed by the learned Deputy 
Advocate-General. The acquisition under sec
tion 17 have to be made under the stress of an 
emergency or an urgent situation, of which there 
is no semblance of a suggestion in the case in 
point. Such being the position, this petition must 
succeed and the impugned notifications set aside. 
The petitioner will get his costs of these proceed
ings.D. K. Mahajan, J.—I agree.

K.S.K.
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REVISIONAL CIVIL 
Before D. Falshaw, C.J.

MUNI LAL PESHAWARIA and others,—Petitioners.
Versus

BALWANT RAI KUMAR and others,—Respondents.
Civil Revision No. 215 of 1961.

Code of Civil Procedure (Act V of 1908)—S. 9—Suit 
by shareholders for rendition of accounts and distribution 
of assets amongst the members against voluntary liquida
tor—Whether maintainable—Companies Act (I of 1956) — 
S. 543—Effect of.

Held,  that in the case of a winding up of a company, 
proceedings by shareholders against the liquidators in respect 
of the conduct of winding up are intended to be dealt with 
by the Court under the Companies Act, i.e., the High Court, 
particularly in cases where allegations of misfeasance and 
non-feasance are being made against the liquidators. Sec
tion 235 of the Indian Companies Act, 1913 (S. 543 of the 
Companies Act, 1956) confers on the Court the power to 
assess and award damages against delinquent company 
officers or liquidators, and one of the prayers in the pre-
sent suit is that the contesting defendants should be debi
ted with damages for acts of misfeasance and non-feasance. 
This is a very special provision which can only be exercis
ed by the Court under the Companies Act and not by an
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ordinary civil Court. The liquidators are creations of the 
Companies Act and their liability along with officers of the 
company for damages for misfeasance or non-feasance is 
created by section 235 of the Act of 1913, and any share-
holders who claims this remedy must go to the Court 
under the Act in order to obtain it, A suit for rendition of 
accounts and distribution of assets amongst the members 
against voluntary liquidators is not maintainable in a civil 
Court.

Petition under Section 115 of the Code of Civil Pro-
cedure, for revision of the order of Shri Adish Kumar Jain, 
Sub-Judge, Ist Class, Amritsar, dated the 24th February, 
1961, holding that the Civil Courts have jurisdiction to 
try the suit.

Suit for inspection of accounts and rendition of the 
same and partition of assets among the members thereof 
according to their share qualification.

Bhagirath D ass, Advocate, for the Petitioner.
R oop Chand and D aulat R am Manchanda, A dvocates, 

for the Respondents.
J u d g m e n t

Falshaw, C.J. D. F a l s h a w , C.J.—A company M /s. Ram Rakha
Mai & Sons (P.) Ltd., went into voluntary liqui
dation 25 years ago on the 15th of January, 1939 
and the present petitioners, Muni Lai Peshawaria 
and Jain Kishan Das Monga, were appointed 
Voluntary Liquidators, in which capacity they 
took charge of all the assets of the company. 
According to the opposite party they did not per
form their duties properly and committed various 
acts of misfeasance and non-feasance With the 
result that an attempt was made to have them re
moved in the High Court at Lahore. That matter 
was decided on the 12th of February, 1946 by 
Abdul Rashid, C.J., and Achhru Ram J., who, 
while commenting adversely on the performance 
of their duties by the Voluntary Liquidators,
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allowed them to continue to act in that capacity on 
their assurance of more satisfactory conduct.

A suit was instituted in the Court at Amritsar, 
where the registered office of the company is situat
ed, in June, 1960 in the name of the company and Balwant Rai Kumar, describing himself as Chair
man of the Board of Directors. These facts were 
mentioned in the plaint, and it was further alleg
ed that although all the creditors of the company 
had been paid off 10 or 12 years before, the Volun
tary Liquidators had never finished the liquidation 
or distributed the surplus assets among share-hold
ers df whom remaining five were impleaded as de
fendants along with the Voluntary Liquidators. 
The prayer was in effect for rendition of accounts 
by the Voluntary Liquidators and the distribution 
of the surplus assets among the share-holders.

Muni Lai 
Peshawaria 
and others 

v.
Balwant Rai 

Kumar 
and others

Falshaw, C.J.

The contesting defendants, the present peti
tioners, raised the preliminary objection that the 
ordinary civil Court had no jurisdiction to entertain 
the suit and that the only Court which could adjudi
cate on the conduct of the Voluntary Liquidators 
and grant the relief sought by the plaintiffs was 
the Court under the Companies Act. This objec
tion was overruled by the lower Court and the 
order is challenged in the present revision peti
tion.

On behalf of the petitioners it has been point
ed out that in view of the provisions of section 
647 (2) of the Companies Act of 1956 the winding 
up proceedings in the case of this company are to 
be governed by the provisions of the Act of 1913. 
The provisions relating to members’ voluntary 
winding up are contained in sections 208 and 208A, 
208B, 208C, 208D and 208E and the provisions of
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Muni Lai 
Peshawaria 
and others v.

Balwant Rai 
Kumar 

and others
Falshaw, C.J.

sections 210 to 220 apply to both members’ and cre
ditors’ voluntary winding up. These sections spe
cify the powers and duties of liquidators and em
power the Court to remove the liquidator and ap
point another liquidator. Section 216 empowers 
the liquidator or any contributory or creditor to 
apply to the Court to determine questions arising in 
the winding up and confers on the Court all the 
powers in relation to voluntary winding up which 
it possesses in the case of a winding up by the 
Court.

There is in fact no doubt that the reliefs which 
are sought in the present suit could properly have 
been applied for and obtained from this Court 
under the provisions of the Companies Act, but the 
question is whether this is the only remedy open 
to the plaintiffs, and it must be stated at once that, 
unlike some statutes the Companies Act does not 
contain any express provision barring the jurisdic
tion of the ordinary civil Courts in matters cover
ed by the provisions of the Act. There is also no 
doubt that the ordinary civil Courts can and do de
cide the rights of parties on many matters arising 
out of the provisions of the Act. There is no doubt 
about the general principle, which is that the juris
diction of the ordinary Courts is only barred 
where this is expressed in a statute or necessarily 
implied, and while there are no doubt instances of 
cases being tried by the ordinary civil Courts for 
the determination of rights or obligations created 
by the provisions of the Act there is not, so far as 
I am aware, any precedent for matters relating to 
the winding up of a company, even a voluntary 
winding up, being decided by the ordinary Courts. 
In my opinion there is a good deal to be said for 
the argument of the learned counsel for the peti
tioners that even in a case of a voluntary winding 
up it is necessarily implied that proceedings by
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share-holders againt liquidators in respect of the 
conduct of winding up proceedings are intended to 
be dealt with by the Court under the Act, i.e., the 
High Court particularly in case where allegations 
of misfeasance and non-feasance are being made 
against the liquidators, as in the present case. Sec
tion 235 of the Act of 1913 confers on the Court the 
power to assess and award damages against delin
quent company officers or liquidators, and one of 
the prayers in the present suit is that the contest
ing defendants should be debited with damages 
for act of misfeasance and non-feasance. This is a 
very special provision which I think can only be 
exercised by the Court under the Act and not by 
an ordinary civil Court. The position is summed 
up in the well known dictum of Willes J, in Wol- 
verhampson New Waterworks Company v. How- 
kesford (1), as under: —

“There are three classes of cases in which a 
liability may be established founded 
upon a statute. One is, where there was 
a liability existing at common law, and 
that liability is affirmed by a statute 
which gives a special and peculiar form 
of remedy different from the remedy 
which existed at common law : there, un
less the statute contains words which 
expressly or by necessary implication 
exclude the common law remedy, and 
the party suing has his election to pur
sue either that or the statutory remedy. 
The second class of cases is, where the 
statute gives the right to sue merely but provides no particular form of remedy; 
there, the party can only proceed by ac
tion at common law. But there is a third
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(1) 6 C.B.N.S. 336 at P. 356.
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class, viz., where a liability not existing 
at common law is created by a statute, 
which at the same time gives a special 
and particular remedy for enforcing it... 
.......... The remedy provided by the sta
tute must be followed, and it is not com
petent to the party to pursue the course 
applicable to cases of the second class.”

Here, the liquidators are creations of the Compa
nies Act and their liability along with officers of 
the company for damages for misfeasance or non
feasance is created by section 235 of the Act of 
1913, and I ''consider that any share-holder who 
claims this remedy must go to the Court under the 
Act in order to obtain it. I am, therefore, of the 
opinion that the lower Court wrongly held that it 
had jurisdiction to entertain the suit and I accord
ingly accept the revision petition and direct that 
the plaint be returned to the plaintiffs. The parties 
will bear their own costs.
B.R.T.
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LETTERS PATENT APPEAL 
Before Inder Dev Dua and Day a Kxishan Mahajan, JJ.

JIWAN DASS— Appellant.
Versus

DEVI BAI,—Respondent.
L.P.A. No. 133-D of 1963.

Delhi Rent Control Act (LIX ctf 1958)—S. 14(1) (e) — 
Bona fide requirement of the landlord—Landlord in posses
sion of other pemises as tenant tohich are in a : dilapidated 
condition—Landlord wishing to shift to his own house— 
Whether requires his premises hona fide—Tribunal 
making a wholly erroneous approach—Substantial question 
of law—Whether arises for determination.


