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reasonable doubt. The chain of evidence is not complete. The
circumstances like extra judicial confession, recovery of tractor trolly
driven by the deceased from the possession of accused-appellant, from
which the inference of guilt is to be drawn against the accused-
appellant have not be been fully established by unimpeachable evidence
beyond a shadow of doubt. The prosecution case is full of doubts. The
circumstances are not conclusive in nature so as to establish the guilt of
the accused-appellant.

(21) For the reasons recorded above, finding merit in this
appeal, the impugned judgment of conviction dated 31.10.2009 and
order on quantum of sentence dated 04.11.2009 are set aside and by
giving benefit of doubt the accused-appellant is ordered to be acquitted.
Bail bonds shall stand discharged. If the accused-appellant is in
custody, he may be released forthwith, if not wanted in any other case.

J.S. Mehndiratta

Before Ajay Kumar Mittal & Ramendra Jain, JJ.
ATTAR SINGH AND OTHERS—Petitioners
versus
STATE OF HARYANA AND OTHERS—Respondents

CWP No. 10125 of 2015
September 03, 2015

Constitution of India, 1950—Arts.226, 227—Land Acquisition
Act, 1994—S.28, Income Tax Act, 1961—S.194A—Tax deducted at
source (TDS) on interest other than interest on securities—Interest
on enhanced compensation would be eligible to tax in year of receipt
irrespective of the method of accounting being employed by the
assessee—Can claim refund admissible by filing income tax returns
in accordance to law.

Held that section 4 of the Income Tax Act, 1961 (hereinafter
referred to as the “1961 Act”) provides for the basis of charge on the
income of the assessee whereas the tax levied is collected either by way
of tax deducted at source or by direct payment by the assessee. Tax
deducted at source is one of the modes of “Collection and Recovery of
Tax” Prescribed under Part B of Chapter XVII of the Act. This is in
substance, provisions for recovery of tax payable by the assesses and
do not in any manner affect the levy or the charge of tax. In certain
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cases obligation is cast on the person responsible for making such
payments to deduct tax at source and deposit in Government Treasury,
but under Section 199 of the Act, the deduction so made under Chapter
XVII of the Act and paid to the Central Government is to be treated as
payment on behalf of the assessee. In other words, the TDS is
provisional collection of tax by the revenue and is always subject to
final determination at the time of filing of the return. The petitioners
had received the amount of enhanced compensation and interest
thereon. A perusal of Annexures P-3 and P-4 appended by the
petitioners clearly shows that tax has been deducted on the element of
interest on enhanced compensation and, therefore, would fall under
Section 194A of the Act which relates to interest other than “interest on
securities”.

(Para 7)

Further held that it may also be noticed that amendment was
made to subsection (2) of Section 56 of the 1961 Act by Finance (No.2)
Act, 2009 w.e.f. 1.4.2010 to the following effect:-

“viil) Income by way of interest received on compensation
or on enhanced compensation referred to in clause (b) of
Section 145A.”

Further, amendment was also carried out in Section 145A of the
1961 Act by inserting clause (b) by Finance (No.2) Act, 2009 w.e.f.
1.4.2010 as under:-

“(b) interest received by an assessee on compensation or
enhanced compensation, as the case may be, shall be
deemed to be the income of the year in which it is received.”

The cumulative effect of the aforesaid amendments would be
that the interest component on the amount of compensation or
enhanced compensation would be exigible to tax in the year of receipt
irrespective of the method of accounting being employed by the
assessee.

(Para 8)

Further held that in view of the above, the tax at source has
been rightly deducted and the petitioners can claim the refund, if any,
admissible to them by filing the income tax returns in accordance with
law.

(Para 16)

Sudhir Aggarwal, Advocate

for the petitioners.
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Mamta Singla Talwar, DAG, Haryana with
Saurabh Mago, AAG, Haryana.

AJAY KUMAR MITTAL, J.

(D) This order shall dispose of three petitions bearing CWP Nos.
10125, 10135 and 10230 of 2015 as according to learned counsel for
the parties the identical issues are involved therein. For brevity, the
facts are being extracted from CWP No. 10125 of 2015.

(@ CWP No0.10125 of 2015 has been filed by the petitioners
under Articles 226/227 of the Constitution of India praying for issuance
of a writ in the nature of mandamus directing the respondents to release
the amount of deducted as Tax Deduction at Source (TDS) from the
compensation of their acquired land.

(3 Sans unessential, the facts necessary for adjudication of the
present petition as narrated therein may be noticed. The petitioners
were owners in possession of the agricultural land situated within the
revenue estate of village Sultanpur, Tehsil Farrukh Nagar, District
Gurgaon. State of Haryana acquired the said land vide notification
dated 11.1.2005 issued under Section 4 of the Land Acquisition Act,
1894 (in short “the Act”) for the public purpose for the development
and utilization of Kundli-Manesar-Palwal Road in District Gurgaon.
The Land Acquisition Collector vide award dated 10.5.2006 awarded

compensation at the rate of = 12.50 lacs per acre. The petitioners filed

reference under Section 18 of the Act and the Additional District Judge,
Gurgaon vide award dated 27.8.2012 enhanced the compensation at the

rate of '43,17,841/- per acre. The petitioners received Form-D

(Annexures P-3 and P-4, respectively) and the respondents deducted the
tax at source from the compensation amount of the petitioners. The
amount deducted as TDS from the compensation of the petitioners was
20% of the compensation assessed on account of interest awarded
under Section 28 of the Act. Hence, the present writ petition.

@ Learned counsel for the petitioners submitted that the
petitioners were entitled to refund of TDS in respect of the amount
received by them on account of interest awarded under Section 28 of
the Act on acquisition of the agricultural land. Reliance was placed
upon the judgments of the Apex Court in Commissioner of Income-tax
versus Ghanshyam (HUF)! and of this Court in Civil Revision No.7740

1(2009) 315 ITR 1 (SC)
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of 2012 (Jagmal Singh and another versus State of Haryana and
another) decided on 18.7.2013 (Annexure P-5).

(®) On the other hand, learned State counsel opposed the prayer
made by the petitioners by pleading that the TDS was rightly deducted
by the respondents on the interest paid to the petitioners for their
acquired land.

(6) After hearing the learned counsel for the parties, we do not
find any merit in the writ petition.

(7) Section 4 of the Income Tax Act, 1961 (hereinafter referred
to as the “1961 Act”) provides for the basis of charge on the income of
the assessee whereas the tax levied is collected either by way of tax
deducted at source or by direct payment by the assessee. Tax deducted
at source is one of the modes of “Collection and Recovery of Tax”
prescribed under Part B of Chapter XVII of the Act. This is in
substance, provisions for recovery of tax payable by the assessees and
do not in any manner affect the levy or the charge of tax. In certain
cases obligation is cast on the person responsible for making such
paymentsto deduct tax at source and deposit in Government Treasury,
but under Section 199 of the Act, the deduction so made under Chapter
XVII of the Act and paid to the Central Government is to be treated as
payment on behalf of the assessee. In other words, the TDS is
provisional collection of tax by the revenue and is always subject to
final determination at the time of filing of the return. The petitioners
had received the amount of enhanced compensation and interest
thereon. A perusal of Annexures P-3 and P-4 appended by the
petitioners clearly shows that tax has been deducted on the element of
interest on enhanced compensation and, therefore, would fall under
Section 194A of the Act which relates to interest other than “interest on
securities”.

© It may also be noticed that amendment was made to sub-
section (2) of Section 56 of the 1961 Act by Finance (No.2) Act,
2009 w.e.f. 1.4.2010 to the following effect:-

“viii) Income by way of interest received on compensation
or on enhanced compensation referred to in clause (b) of
Section 145A.”

Further, amendment was also carried out in Section 145A of the
1961 Act by inserting clause (b) by Finance (No.2) Act, 2009 w.e.f.
1.4.2010 as under:-
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“(b) interest received by an assessee on compensation or
enhanced compensation, as the case may be, shall be
deemed to be the income ofthe year in which it is received.”

The cumulative effect of the aforesaid amendments would be
that the interest component on the amount of compensation or enhanced
compensation would be exigible to tax in the year of receipt
irrespective of the method of accounting being employed by the
assessee.

9 Adverting to the judgment of the Apex Court in
Ghanshyam’s case (supra) on which reliance has been placed by
learned counsel for the petitioners, it may be noticed that a Division
Bench of this Court in Manjeet Singh (HUF) Karta Manjeet Singh
versus Union of India and others? decided on 14.1.2014 to which one
of us (Ajay Kumar Mittal, J.) was a member had dealt with the similar
issue holding that the petitioners cannot derive any benefit from
Ghanshyam'’s case (supra) with the following observations:-

“12. Adverting to the case law on the subject, inevitably,
reference is made to the judgment by the three Judges bench
of the Supreme Court in the case of Dr. Shamlal Narula
versus CIT, [1964] 53 ITR 151, which had considered the
issue regarding award of interest under the 1894 Act.
Interest under Section 28 of the 1894 Act was considered
akin to interest under Section 34 thereof as both were held to
be on account of keeping back the amount payable to the
owner and did not form part of compensation or damages
for the loss of the right to retain possession. It was noticed
as under:-

“As we have pointed out earlier, as soon as the Collector
has taken possession of the land either before or after the
award the title absolutely vests in the Government and
thereafter owner of the land so acquired ceases to have any
title or right of possession to the land acquired. Under the
award he gets compensation for both the rights. Therefore,
the interest awarded under s. 28 of the Act, just like under
s. 34 thereof, cannot be a compensation or damages for the
loss of the right to retain possession but only
compensation payable by the State for keeping back the
amount payable to the owner.”

2 CWP No. 15506 of 2013
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The principle of Dr.Shamlal Narula's case (supra) had
subsequently been applied by three Judges Bench of the
Apex Court in a later decision in T.N.K. Govindaraju Chetty
versus CIT, (1967) 66 ITR 465.

13. Further Section 2(28A) of the Act defines “interest” and
was inserted by Finance Act, 1976 to be effective from
1.6.1976. It reads thus:-

cers

interest’ means interest payable in any manner in
respect of any moneys borrowed or debt incurred
(including a deposit, claim or other similar right or
obligation) and includes any service fee or other charge
in respect of the moneys borrowed or debt incurred or in
respect of any credit facility which has not been
utilised.”

The expression ‘interest' occurring in sub-section (28A) of
Section 2 of the Act widens the scope of the term 'interest'
for the purposes of the Act.

14. Another three Judges bench of the Apex Court in
Bikram Singh versus Land Acquisition Collector, (1997)
224 ITR 551 following Dr. Shamlal Narula's case (supra)
and taking into consideration definition of “interest” in
Section 2(28A) of the Act had recorded that interest under
Section 28 of the 1894 Act was a revenue receipt and is
taxable. It was held asunder:-

“The controversy is no longer res integra. This question
was considered elaborately by this Court in Dr. Shamlal
Narula vs. Commissioner of Income-tax, Jammu [51
ITR 151]. Therein, K. Subba Rao, J., as he then was,
considered the earlier case law on the concept of
"interest” laid down by the Privy Council and all other
cases and had held at page 158 as under: "In a case
where title passes to the State, the statutory interest
provided thereafter can only be regarded either as
representing the profit which the owner of the land
might have made if he had the use of the money or the
loss he suffered because he had not that use. In no sense
of the term can it be described as damages or
compensation for the owner's right to retain possession,
for he has no right to retain possession after possession
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was taken under Section 16 or Section 17 of the Act.
We, therefore, hold that the statutory interest paid under
Section 34 of the Act is interest paid for the delayed
payment of the compensation amount and, therefore, is a
revenue receipt liable to tax under the Income-tax Act."”

This position of law has been consistently reiterated by
this Court in the case of TMK Govindaraju Chetty vs.
Commissioner of Income- tax, Madras [66 ITR 465],
Rama Rai & Ors. vs. CIT, Andhra Pradesh [181 ITR
400] and K.S. Krishna Rao vs. CIT, AP.[181 ITR 408].
Thus by a catena of judicial pronouncements, it is
settled law that the interest received on delayed
payment of the compensation is a revenue receipt
eligible to income tax. It is true that in amending the
definition of “interest” in Section 2(28A) interest was
defined to mean interest payable in any manner in
respect of any money borrowed or debt incurred
including a deposit, claim or other similar right or
obligation and includes any service, fee or other
charges in respect of the moneys borrowed or debt
incurred or in respect of any credit facility which has
not been utilised. It is seen that the word "interest™” for
the purpose of the Act was interpreted by the inclusive
definition. A literal construction may lead to the
conclusion that the interest received or payable in any
manner in respect of any moneys borrowed or a debt
incurred or enumerated analogous transaction would be
deemed interest. That was explained by the Board in the
circular referred to hereinbefore. But the question is:
whether the interest on delayed payment on the
acquisition of the immovable property under the
Acquisition Act would not be eligible to income-tax? It
is seen that this Court has consistently taken the view
that it is a revenue receipt. The amended definition of
"interest” was not intended to exclude the revenue
receipt of interest on delayed payment of compensation
from taxability. Once it is construed to be a revenue
receipt, necessarily, unless there is an exemption under
the appropriate provisions of the Act, the revenue
receipt is exigible to tax. The amendment is only to
bring within its tax net, income received from the
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transaction covered under the definition of interest. It
would mean that the interest received as income on the
delayed payment of the compensation determined under
Section 28 or 31 of the Acquisition Act is a taxable
event.”

15. Now, we advert to the judgment of the Apex Court in
Ghanshyam (HUF)'s case (supra) on the basis of which
learned counsel for the assessee had sought reconsideration
of judgment of this Court in CIT versus Bir Singh, ITA
No0.209 of 2004 decided on 27.10.2010 where Division
Bench of this Court has held that element of interest
awarded by the court on enhanced amount of compensation
under Section 28 of the 1894 Act falls for taxation under
Section 56 as 'income from other sources' in the year of
receipt.

16. The reliance was placed upon following observations in
Ghanshyam (HUF)'s case (supra):-

“To sum up, interest is different from compensation.
However, interest paid on the excess amount under Section
28 of the 1894 Act depends upon a claim by the person
whose land is acquired whereas interest under Section 34 is
for delay in making payment. This vital difference needs to
be kept in mind in deciding this matter. Interest under
Section 28 is part of the amount of compensation whereas
interest under Section 34 is only for delay in making
payment after the compensation amount is determined.
Interest under Section 28 is a part of the enhanced value of
the land which is not the case in the matter of payment of
interest under Section 34.”

17. In view of the authoritative pronouncements of the Apex
Court in Dr. Sham Lal Narula, T.N.K.Govindaraja Chetty,
Amarjit Singh, Sunder, Bikram Singh's cases (supra),
Rama Bai versus CIT (1990) 181 ITR 400 and K.S.Krishna
Rao versus CIT, (1990) 181 ITR 408, the assessee cannot
derive any benefit from the aforesaid observations quoted
above.”

(10) Appeal carried to the Apex Court by the assessee therein by

way of Special Leave to Appeal (C) No. 34642 of 2014 was dismissed
by the Supreme Court on 18.12.2014 with the following order:-
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“Heard learned counsel for the petitioners and perused the
relevant material.

We do not find any legal and valid ground for interference.
The Special Leave Petitions are dismissed.”

(1D In view of the above and also the amendments made by the
Finance (No.2) Act, 2009 w.e.f. 1.4.2010 noticed hereinbefore, no
advantage can be derived by the petitioners from the judgment in
Ghanshyam'’s case (supra).

(12) Examining the issue of taxability of interest under Section 28
of the Act, in Commissioner of Income Tax versus Bir Singh (HUF),
ITA No. 209 of 2004 decided on 27.10.2010, it was held by the
Division Bench of this Court that the interest awarded by court on
enhanced compensation under Section 28 of the Act was chargeable to
tax as income from other sources in the year of receipt. Division Bench
of this Court again in Commissioner of Income Tax, Panchkula versus
Prem Singh decided on 16.12.2010 while considering identical issue
recorded as under:-

“11. In this view of the matter, the interest component on
enhanced compensation under Section 28 is liable to be
taxed under Section 56 of the Act even when compensation
is treated as agricultural income and is not covered by
Section 45(c) of the Act. We thus answer the questions in
favour of the revenue and modify our order dated 5.7.2010
accordingly. The amount of interest on enhanced
compensation is held to be taxable in the year of receipt
irrespective of pendency of proceedings against award of
enhanced compensation.

(13) The judgment of learned Single Judge in Jagmal Singh's
case (supra) (Annexure P-5) on which reliance has been placed by the
petitioners being contrary to the aforesaid pronouncements cannot be
taken to be interpreting the legal provisions correctly and is, thus,
overruled.

(14) still further, this Court in Sarti versus Haryana State
Industrial and Infrastructure Development Corporation Ltd. and
others, CWP No. 9739 of 2011 decided on 30.5.2011 dealing with
the issue of tax deducted at source under similar circumstances had
recordedas under:-

“8. This Court, in Income Tax Appeal No. 209 of 2004,
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decided on 27.10.2010 (Commissioner of Income Tax
Faridabad v. Bir Singh (HUF) Ballagarh) had held that
interest paid to the assessee under Section 28 of the Land
Acquisition Act, 1894 (for brevity, “1894 Act”) on
enhanced amount of compensation in respect of the acquired
land falls for taxation under Section 56 of the Act as
“income from other sources” and is exigible to tax in the
year of receipt under cash system of accountancy. It had also
been observed that where the assessee is not maintaining
books of accounts by adopting any specific method, it shall
be treated to be cash system of accountancy. In the present
case, the interest received by the petitioner was on account
of delay in making the payment of enhanced compensation
and, therefore, would fall under Section 28 of the 1894 Act.
Such payment could not par-take the character of
compensation for acquisition of agricultural land and, thus,
was not exempt under the Act. Once that was so, the tax at
source had been rightly deducted by the payer.”

(15 In view of the above, the tax at source has been rightly
deducted and the petitioners can claim the refund, if any, admissible to
them by filing the income tax returns in accordance with law.

(16) Writ petitions are dismissed with the aforesaid observations.

Payel Mehta

Before Ajay Kumar Mittal & Ramendra Jain, JJ.
JASWANT SINGH MANN AND OTHERS—Petitioners
versus
UNION OF INDIA AND ANOTHER—Respondents
CWP No0.21317 of 2015
October 06, 2015

Constitution of India, 1950—Art.226—Finance Act, 2012—
S.65B(37)—Levy of service tax on leasing of an immovable property
for commercial purposes—Common notices—Issuance of—
Legality—Held, petitioners were served common as well as separate
notice—Nothing has been shown by petitioners that Parliament was
not empowered to define the expression 'Person' in the statute—
Which includes an association of persons or body of individuals
whether incorporated or not—In absence of evidence to show
provisions enacted is arbitrary, discriminatory or violative of Article
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