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ten d ered  by him  in  Court, I re fra in  from doing so.
(6) Now coming to th e  conduct of responden t 2. I t  is clear from 

th e  s ta tem en t of Shri R. L. S harm a, Advocate th a t  th is  responden t 
had  been served in  th e  appeal and th a t  he engaged S hri S harm a as his 
co u n se l who h ad  p u t  in  ap p e a ra n ce  on h is  b e h a lf  an d  filed  h is 
m em orandum  of appearance. In  th is  view of th e  m a tte r  he wilfully 
flouted th e  u n d ertak in g  given to th is  court on 1st M arch, 1994 w hen 
he executed the  two sale deeds in  favour of the  aforesaid  persons on 
12th May, 1994 and 13th May, 1994. He is, thus, guilty of com m itting 
contem pt of court. A fter having flouted the  u n d ertak in g  h e chose to 
file a false affidavit in  reply to th e  contem pt pe tition  s ta tin g  th e re in  
th a t  he had  no knowledge of th e  order dated  1st M arch, 1994 and  th a t  
he had  not been served in  th e  appeal. His averm ent to the  effect th a t  
he had  not engaged a counsel is, therefore, false to his knowledge. He 
has not only com m itted contem pt of th is  court b u t has aggravated  the  
sam e by filing a false affidavit. He does not, therefore, deserve any 
leniency. Holding him  guilty of contem pt, I pun ish  him  to undergo 
sim ple im prisonm ent for four m onths and to pay a fine of Rs. 2000. If 
defau lt is m ade in  th e  paym ent of fine, responden t 2 will undergo a 
fu rth e r  sentence for th ree  weeks. Fine, if recovered, shall be paid  to 
the  p e titioner by way of com pensation. Since no o ther responden t has 
been a p a rty  to the  sale, th e  Rule against them  stan d s discharged. I t  
goes w ithout saying th a t the transactions of sale executed by respondent 
2 sh a ll be subject to any order th a t  may be passed by th is  court in  RSA 
680 of 1991. The petition , th u s, s tan d s allowed w ith  costs w hich are 
assessed a t Rs. 10,000 to be paid  by responden t 2.
R .N .R

Before V. K. Bali & M. L. S inghal, JJ .
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Torts— Three years old child  fe ll into open m anhole and  died— Theft o f  
m anhole covers— In  the knowledge o f the A d m in istra tio n — No proper
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rem edial measures taken— No checks to stop such thefts— No reasonable 
care taken— A dm in istra tio n  negligent perform ing  its  d u ty— H eld  
liable to pay  compensation for loss o f life.

Held th a t  once it  is th e  case of the  adm in istra tion  th a t  th e fts  are 
tak in g  place and m anhole covers are  being rem o v ed ,it becomes all the  
more im portan t for th e  A dm inistration  to have periodical checks m ade 
and tak e  rem edical m easures. If thefts  were actually  tak in g  place the  
A dm inistra tion  should have provided locks to th e  m anhole covers or 
done som ething of th e  type th a t  i t  was not very easy to rem ove the 
m anhole covers. In  the  facts & circum stances th a t  have been fully 
deta iled  above, i t  cannot, thus, be said th a t  th e  A dm in istra tion  has 
not been negligent in  m anning  the  m anhole covers. There is a common 
law duty  for tak in g  reasonable care. In  the  facts and circum stances of 
th is, i t  cannot be said  th a t  the  A dm inistration  was not negligent in 
perform ing its  duty. A charge of not tak in g  reasonable care is, in  any 
case, proved in  th is case. The A dm inistration had knowledge th a t  thefts 
are tak in g  place and yet proper rem edial m easures were not taken . No 
periodical checks were ever m ade nor any proper system  was evolved 
by which th e  th efts  could be avoided.

(Para 4)
Further held, th a t  in to ta lity  of th e  facts and circum stances of 

th is  case we are of th e  view th a t  a com pensation of Rupees One L akh 
would m eet th e  ends of justice.

(Para 4)
H arb h a jan  Singh, Advocate, and A. S. W alia, Advocate for the 

Petitioners.
D eepali Puri, Advocate for the Respondents  No. 1 & 3
Ashok Aggarwal, Sr. Advocate w ith  S ubhash  Goel, Advocate for 

the Respondents No. 2.
JUDGMENT

V. K. Bali, J. (Oral)
(1) D ereliction of duty  which re su lts  in  a precious life being 

ta k e n  aw ay , r e n d e r in g  th e  g u a ra n te e  u n d e r  A rtic le  21 of th e  
C onsitution of Ind ia  as illusory as also violation of abandonm ent of 
common law  duty  of reasonable care guides us to com pensate S hri 
A bhinandan  Dass, fa th e r of a th ree  old years fem ale ch ift who died by 
drow ning in  an  uncovered m anhole.

(2) Punjab  Civil & Consum er W elfare F ron t (Regd.) w hich is 
so c ia l, v o lu n ta ry , n o n -g o v e rn m e n ta l,  n o n -p o litic a l,  c o n su m e r
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organ isation  striv ing  h ard  to pro tect the  rig h ts  of citizens in  general 
and consum ers in particu la r alongw ith Shri A bhinandan  D ass has filed 
the  p resen t petition  seeking issuance of w rit in the natu re  of m andam us  
d irecting  responden ts to pay com pensation of Rupees Two L akhs to 
pe titioner No. 2 on account of trag ic  d eath  of a th ree  years old fem ale 
child of the  said  petitioner. I t  h as  inter-alia  been p leaded th a t  the 
p resid en t of the  petitioner-o rgan isation  happened  to read  a news item  
in  a local daily published from C handigarh  on 7th Ju ly , 1997 which 
repo rted  the  d eath  of th ree  years old d augh ter of pe titioner No. 2 by 
d ro w n in g  in  a n  u n c o v e re d  m a n h o le  in  v il la g e  P a ls o ra .  U .T ., 
C h a n d ig a rh . P e ti t io n e r  o rg a n isa tio n  th e n  decided  to  ap p ro ach  
p e titio n er No. 2 to console him  for the m ishap. W hen the P resid en t of 
th e  organ isation  m et pe titioner No. 2 on 12th Ju ly , 1997 he was badly 
d istu rbed  to see the  p ligh t of the m other of the  child and the poverty  of 
p e titio n er No. 2 who happened  to be a m ig ran t labour from U.P. and 
was not in  a position to spend on the a ilm en t of h is  wife w hat to ta lk  of 
filing any litiga tion  to claim  com pensation. I t  is in  these  circum stances 
th a t  the  petitioner—organisation  on consent of pe titioner No. 2 decided 
to file th e  p resen t petition .

(3) P e titio n e r  No. 2 is a re s id e n t of v illage P a lso ra , U.T., 
C hand igarh  for the  la s t five years. He is resid ing  th ere  w ith  h is  wife 
and two in fan t children. Petitioner No. 2 m igrated  from U.P. and would 
e a rn  h is  livelihood by daily  w ages and  h ad  no f in an c ia l back  up 
w hatsoever. Colony No. 2 where pe titioner No. 2 has Jh u g g i p resen ts  
a sorry sta te  of affair. M ost of th e  roads and in te rn a l s tree ts  in  the 
colony are badly dam aged and in san ita ry  conditions due to stink ing  
d ra in s  and uncovered m anholes have caused an  alarm ing  danger to 
th e  p ub lic  life. R ep ea ted  co m p la in ts  and  re p re s e n ta tio n s  by th e  
resid en ts  to the  concerned au th o rities  had  fallen  on deaf ears. N um ber 
of m anholes p u t on in  the  very m iddle of the in te rn a l s tree ts  do not 
have any boundary  w all or any cover to avoid any m ishappening. Due 
to lax ity  on the  p a r t  of responden ts th ree  years old d au g h ter of the 
p e tit io n e r  A b h in an d an  D ass, w hile re tu rn in g  to h e r Jh u g g i a f te r  
a tten d in g  to call of na tu re  a t about 7.30 P.M. on the  fa tefu l evening 
fell in to  one uncovered m anhole which became a d eath  tra p  for her 
and she vanished  w ith in  no tim e.G reat hue and cry was ra ised  and 
m any persons tr ied  to find her out. Police and the  fire-brigade persons 
were called and a ba tte ry  of social w orkers and neighbours of pe titioner 
No. 2 s ta r te d  search operation, while the  police stood a s ilen t spectator 
and registered  a Daily D iary Report No. 34, dated 5th  July, 1997. Rescue 
operation  continued the whole n igh t and it  was only a t 6 A.M. on 6th 
Ju ly , 1997 th a t  the  dead body of the  child was recovered am idst high- 
p itched  cries of the  m other and o ther re la tives of the  deceased. The 
police of Police S tation , Sector 39, C handigarh  took the dead body for
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post-m ortem  exam ination and after post-m ortem  exam ination was done 
in  general hospital and  deadbody was handed over to p e titio n er No. 2 
around 2 P.M. the  sam e was crem ated in  Sector 25, C rem ation G round 
on the  sam e day. On the next date all m ajor new spapers widely covered 
th e  tragedy  bu t th e  incident evoked a lukew arm  response from the 
C handigarh  A dm inistration, even though few w orkers of th e  M unicipal 
Corporation, C handigarh  were seen hurried ly  closing the said  m anhole 
w here trag ic  incident had tak en  place. Respondent No. 2 th e n  m ade a 
w r i t te n  re p re s e n ta tio n  to re sp o n d e n t No. 4 on 14th  Ju ly , 1997 
dem anding th e re in  su itab le  com pensation for the  loss of life of his 
daugh ter b u t the said respondent did not even care to listen  to petitioner 
No. 2 w hat to speak of aw arding any com pensation. I t  is the  case of 
the petitioner-organisation th a t petitioner No. 2 who considered him self 
to be one of th e  blessed person w ith  two daugh ters  was engulfed in  a 
sudden s ta te  of shock and he could not recover from th is  tragedy  even 
a fte r lapse of m any days of th is  m is-happening. The grief s tricken  
m other of th e  child could not take  w ater or food for days together. The 
untim ely  and  trag ic  d eath  of pe titioner No. 2 has caused irrep arab le  
loss to him. I t  is the  case of the  petitioner-organisation th a t respondents 
have m iserably failed to m ain ta in  stan d ard  living conditions such as 
ta k in g  care  and  cau tion  in  p ro tec tin g  th e  life of its  c itizens. The 
em erging scenario is too depressing betraying a to ta l lack of w illingness 
on the p a r t  of the respondents to pay proper care to the  lives of the 
citizens.

(4) P u rsu a n t to notice issued by th is  Court, w ritten  s ta tem en t 
h a s  b e e n  filed  by re s p o n d e n t No. 1 th ro u g h  U n d e r  S e c re ta ry , 
E ngineering  D epartm ent, C handigarh  A dm inistration , C handigarh . 
F a r from sym pathising  w ith  the  m iserable p light of pe titioner No. 2 it 
has been p leaded by way of p relim inary  objections th a t  pe titio n er No. 
1 in filing th e  p re sen t petition  is n e ith e r functioning in  the  te rr ito ria l 
lim it of Union Territory, Chandigarh nor is in any way related  to subject 
m a tte r due to lack of a cause of action in his favour. The said petitioner 
i t  is fu rth e r  p leaded has no legal rig h t to file the  Civil W rit P etition  
ag a in st the  answ ering-respondents. I t  has th en  been pleaded th a t  th e  
child who was two to two and ha lf years of age of pe titioner No. 2 had 
fallen into the  septic tan k  constructed w ithin the  prem ises of Lab. Block 
of village Palsora. This incidence had occurred in  the  la te  evening 
w hich proves th a t  the p a ren ts  of the  child did not tak e  due care of th e  
child and left her abandoned which resu lted  in her death . I t  is th en  
p leaded th a t  some bad elem ents are ben t upon to remove the m ild steeP 
cast iron  m anhole covers and it  is not possible for th e  answ ering  
responden ts to guard each and every m anhole located in  th e  rem ote 
a rea  of villages of U nion Territory, C handigarh . I t  is th e  m oral duty  of 
th e  in h ab itan ts , like the  petitioners, u tilising  th e  facilities provided
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by th e  A dm in istra tion  to inform  the respondents regard ing  such th e ft 
th rough  a com plaint so th a t  the  sam e is im m ediately  replaced bu t no 
such com plaint has been m ade by the  petitioners which m ay rem ained  
u n a tte n d e d . W hile an sw erin g  th e  charge  on m erits , p re lim in a ry  
objections have been re ite ra ted . I t  has fu rth e r  been m entioned th a t  
the  colony w here petitioner No. 2 is resid ing  has been created  by its  
in h a b ita n ts  by encroaching upon th e  public land  and constructing  
Jhugg ies on the  governm ent land  unau thorised ly  and since the  colony 
is illegally created  and  constructed, the  res id en ts  of th is  unau th o rised  
colony cannot claim facilities in accordance w ith  th e  available funds, 
resources and m anpow er requ ired  for the  sam e. No com plaint was 
filed by th e  p e titioner regard ing  uncovered m anhole. There a re  1778 
m anholes of th e  sew erage and 210 m anholes for public to ilets. The 
to ta l m anhole covers being m ain tained  by the E ngineering D epartm ent 
of C handigarh  A dm in istra tion  in  various villages of U nion Territory , 
C hand igarh  are  1998 and w henever th e  officials of th e  answ ering- 
responden ts received any com plaint regard ing  rem oval of m anholes, 
the  sam e are  replaced im m ediately. As far as the  cover of th e  m anhole 
re la ting  to th is case is concerned, no com plaint w hatsoever was received 
by th e  officials of th e  answ ering responden ts th a t  th e  sam e had  been 
rem oved. I t  has fu rth e r  been denied th a t  the  m anholes in  th e  m iddle 
of the  s tree ts  do not have any boundary w all of covers. The m anholes 
in  question  was duly covered and th e re  was no com plaint. We have 
h eard  the  subm issions m ade by th e  learned  Counsel rep resen tin g  the  
p a rtie s  and also carefully scanned th e  p lead ing  of th e  p arties . The 
defence pro jected  by th e  A d m in istra tion  th a t  th e  colony had  been 
created  by its  in h ab itan ts  by encroaching upon th e  public land  and 
constructing  Jhuggies on the governm ent land  unau tho rised ly  cannot 
su s ta in  fof th e  reaso n  th a t  fa r from getting  th e  governm ent lan d  
vacated  of the  so called illegal occupation by in h ab itan ts  of th e  colony, 
th e  A dm inistra tion  has provided, w ater, electricity, roads and  other 
essen tia l am enities of life to th e  in h ab itan ts  of th e  colony. H aving 
provided th e  basic am en ities  to th e  in h a b ita n ts  of th e  colony, th e  
A dm inistra tion  canno t now tu rn  around  to say th a t  w hatever be its  
a ttitu d e  in  continuing or m ain tain ing  w ith  these facilities, no com plaint 
can ever be ra ised  for the  reason  th a t  in h ab itan ts  of th e  colony have 
illegally  occupied th e  governm ent land. On th e  o ther hand, it appears 
to the  Court th a t  the  A dm inistration  has reconciled w ith  the  occupation 
of the  governm ent land  by th e  in h ab itan ts . If th a t  was not to be so, 
th ere  was no question for A dm inistra tion  to have p erm itted  continued 
use of the  governm ent land  to th e  in h ab itan ts  of th e  colony and  also to 
provide all am enities. I t  is not the  case of the  A dm in istra tion  th a t  the 
facilities provided to th e  in h ab itan ts  are w ithou t any service charges. 
S u re ly , th e re fo re , th e  in h a b i ta n ts  of th e  colony a re  p a y in g  for 
every th ing  like electricity, w ater etc. The f irs t ground for opposing the
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claim of the  petitioner for com pensation as m entioned above, deserves 
to be rejected'. The second and the la s t ground in  opposing the  claim  of 
the  pe titioner has no legs to stand , inasm uch as th e ft of m anholes of 
the  sew erage had  to be catered  for by the  A dm inistration . I t  has been 
pleaded th a t there  are 1778 manholes of the sewerage and 210 m anholes 
for public toilets. The to ta l num ber of manholes covers being m aintained 
by th e  E ngineering D epartm ent in  various colonies of the  C handigarh  
A dm inistra tion  are 1988 and w henever the  officials of the  answ ering- 
responden ts receive any com plaint regard ing  the  rem oval of the  said 
m anhole covers, the  sam e are replaced im m ediately. So far as cover of 
th e  m anhole Relating to th is  case is concerned, no com plain t was 
received by the  officials of the  answ ering-respondent th a t  th e  sam e 
had been removed. From  the aforesaid averm ents m ade in  the  w ritten  
sta tem en t, it is absolutely clear th a t  u n til such tim e a com plaint is 
received, no action is taken  in the m atte r whatsoever. If the  in hab itan ts  
of th e  colony in  a case of th e f t m ay not re p o rt th e  m a tte r  to th e  
A d m in is tra tio n  or to th e  police, th a t  alone would not absolve th e  
A dm inistration from inspecting the site a tleast periodically particu larly  
w hen it is conscious of the  fact th a t  m anholes are-being rem oved by 
way of th e ft or otherw ise. Once, it is the  case of the  A dm in istra tion  
th a t  thefts  are tak ing  place and m anhole covers are being rem oved, it 
becom es all th e  m ore im p o r ta n t for th e  a d m in is tra tio n  to have 
periodical checks m ade and take rem edial m easures. Nothing* a t all 
has been pleaded to show th a t  how m any thefts had tak en  in p a s t and 
w hat action was tak en  in  the  m atter. B ut for s ta tin g  th a t  on receip t of 
a complaint, a new manhole covers were placed, nothing has been sta ted  
to show w hat m easures were tak en  th a t  thefts are not repeated . If 
th efts  w ere actually  tak ing  place th e  A dm in istra tion  should  have 
provided locks to the  m anhole covers or done som ething of th e  type 
th a t  i t  was not very easy to remove the m anhole covers. In  th e  facts 
and circum stances th a t  have been fully detailed  above, i t  cannot, thus, 
be said  th a t the  A dm inistration  has not been negligent in  m anning  the 
m anhole covers. There is a common law duty for tak ing  reasonable 
care. In  th e  facts and circum stances of th is, as already observed by us, 
i t  c an n o t be sa id  th a t  th e  A d m in is tra tio n  w as n o t n e g lig e n t in  
perform ing its  duty. A charge of not tak ing  reasonable care is, in  any 
case, proved in  this case. The A dm inistration had knowledge th a t  thefts 
are tak in g  place and yet proper rem edial m easures were not taken . No 
periodical checks w ere ever m ade nor any proper system  was evolved 
by w hich th e  thefts could be avoided. Only w hen a repo rt of th e ft was 
received, m anhole cover was replaced. The A dm inistration  it  appears 
was acting  only on receip t of in fo rm ation  by sim ply rep lac ing  the  
m anhole cover. The Apex Court in  P.A. N arayana  vs. Union o f In d ia  & 
Ors. (1), held th a t  th ere  was common law duty of tak ing  reasonable

(1) J.T. 1998 (1) S.C. 749
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care. The facts of P. A. N a ra ya n a n ’s case (supra) reveal th a t  wife of the 
appellan t was travelling  in tra in  to go to B andra by H arbour Line Local 
T ra in  from Kings Circle. She was travelling  on f irs t class railw ay pass 
in  the  f irs t  class lad ies com partm ent. Before she could reach  h e r 
destina tion  a t A ndheri, she was crim inally  assau lted  and  also robbed 
of her gold chain, th ree  bangles and a w rist w atch betw een B andra  
and  A ndheri railw ay s ta tio n  w hen th e  tra in  was in  m otion. She pulled 
the  alarm  chain  bu t despite of the  ring ing  of the  alarm  bell n e ith e r the 
guard  nor the  m otorm an stopped th e  tra in . She u ltim ately  succum bed 
to the  in ju ries in  th e  com partm ent. I t  w as a case of robbery in  the 
ru n n in g  tra in  and inasm uch even a fte r a larm  bell was given, tra in  
was not stopped, it w as held th a t  th e re  has been a breach of du ty  and 
negligence on the  p a r t  of railw ay sta ff was w rit large. The dereliction 
of du ty  re su lte d  in  precious life being ta k e n  away, ren d e rin g  the  
g u a ran tee  u n d er A rticle 21 of the  C o n stitu tion  as illusory . In  the  
p re sen t case, as m entioned above, no reasonable case was a t all tak en  
by the adm in istra tion  despite the  fact th a t  it had  knowledge th a t  thefts 
of m anhole covers are tak ing  place. As m entioned above, no system  a t 
all was devised so th a t  thefts  do not reoccur so often nor any periodical 
checks w ere ever m ade by th e  a d m in is tra tio n . Only on rece ip t of 
in form ation w ith  regard  to rem oval or m issing of m anhole covers the 
sam e w ere being replaced. I t  m ay be tru e  th a t  the  resid en ts  of locality 
could have or should have in tim a ted  th e  adm inistration* regard ing  
m issing of m anholes covers b u t the  adm in istra tio n  also cannot be said  
to be reasonable careful in  acting u n til w hen repo rt was received. To 
illu s tra ty , we m ay m ention th a t  if th ere  is electricity  fa ilu re  for a long 
tim e, would the concerned au th o rities  act only on an  inform ation to be 
given by an  in h a b ita n t or th a t it should come to know th rough  its  own 
se t up and take  rem edial m easures. In  view of the  discussion m ade 
above, we allow th is  pe tition . In to ta lity  of the f^cts and  circum stances 
of th is  case, we are of the  view th a t a com pensation of R upees One 
L akh w ould m eet th e  ends of justice . Let the  assessed  am o u n t of 
com pensation be m ade over to p e titioner No. 2 i.e. u n fo rtu n a te  fa th e r 
of the  deceased fem ale child w ith in  one m onth from  the date certified 
copy of th is  order is received by the  A dm inistration .
J .S .T .
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