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INDIAN LAW REPORTS

PUNJAB SERIES

CIVIL WRIT
Before Khosla, J.

Pr. SUNDER LAL VASUDEVA—Petitioner
versus

THE STATE or PUNJAB tHroucH THE CHIEF ENGINEER,
P.W.D. IRRIGATION DEPARTMENT,—Respondent

Civil Writ No. 136 of 1956.

Punjab Civil Service Rules—Decision of Government
to amend rules—Whether such decision has the force of
rules—Rules—Amendment—When binding.

Held, that the taking of the decision by the Govern-
ment to frame a rule cannot be equated with the rule it-
self. The Punjab Civil Service Rules contain conditions of
service and they are therefore part of the terms of the
contract- between the Government and the employee. If a
rule or condition of service goes no further than a decision
of Government which is not expressly communicated to
the employee, then it cannot bind him. Rules are usually
published in the Official Gazette and when that happens it
is assumed that they have been brought to the knowledge
of everyone, and after such publication no Government
employee can complain that he has been taken by surprise
by a new term in the contract which was not within his
cont~mplation when he entered service or even at any sub-
sequent time. A rule can only be known if it is framed
in the way required by law and published in the usual
manner.

Petition under Articles 226 and 227 of the Constitution

of India praying that the order of removal passed against
the petitioner be quashed after issuing a writ of certiorari,
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mandamus, or such other writ or direction as be deemed-
appropriate in the case.

- o e T
H. L. Sieear and H. S. Doasia, for Petitioner.

L. D. KausuaL, Deputy Advocate-General, for Respon-
dent.

ORDER

G. D. Kuosra. J—This is a petition under Article
226 of the Constitution filed by one Sunder Lal Vasu-
deva, who was employed in the Public Works De-
partment, Engineering Branch, of the Punjab Govern-
ment. He was appointed as candidate Zilladar in
1939 and was confirmed in his post on 1st October,
1943. On 22nd September, 1955, he was recommen-
ded for promotion to the post of the Deputy Collector
and on 10th April, 1956, he was ordered to be com-
pulsorily retired. The retirement was ordered by
the Governor in terms of a letter issued by the Chief
Secretary to the Punjab Government, to all Heads of
Departments, (Punjab Government letter No. 8562-G-
5516922, dated 29th June, 1955). This letter, a copy
of which has been placed on the record, informed all
Heads of Departments that it had been decided to
amend rule 5.32 of the Punjab Civil Services Rules,
Volume II, “so as to enable Government to examine
the record of a Government servant, first on comple-
tion of ten years’ qualifying service, then at the com-
pletion of fifteen years’ qualifying service and there-
after at any time with the object of retiring an un-
suitable Government servant compulsorily from’ ser-
vice”. The letter concluded by saying that necessary
amendment to rule 5.32 of the Punjab Civil Services
Rules, Volume II, would issue in due course.

The contention of the petitioner in the present
case is that the order of compulsory retirement was-
wholly illegal, because it was not in accordance with
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any rule properly framed and issued under the pro-Pt. Sunder Lal
visions of Article 309 of the Constitution, and_ it is Vasudeva
contended that the letter relied upon was without 0.

. . . . The State of
authority and in any event did not constitute a fresh Punjab
rule or an amendment of the old rule. through the

. . Chief Engi-
The short point before me, therefore, is whetherneer, P.W.D,,
the compulsory retirement of the petitioner before Irrigation
the normal age of retirement, was in the present case Department

ordered in a lawful manner. Khosla, J.

= Article 309 of the Constitution provides for the

manner in which the conditions of service of persons

appointed to public scrvice in India may be laid

down. There are two modes provided (a) by Acts

» of the appropriate Legislature and (b) by the exercise

of rule-making authority. The rule-making authority

has been given by this article to the President in the

case of services and posts in connection with the

affairs of the Union and to the Governor or Rajpra-

mukh of a State in the case of services and posts in

connection with the affairs of the State. The peti-

tioner belongs to a service in connection with the

affairs of the State and, therefore, he is governed

. by rules made by the Governor of the States. The

Punjab Civil Services Rules were issued by the Gov-

ernor of Punjab as is clear from rule 1.1 of Volume
I, which is in the following terms :—

“These rules, which have been issued by the
Governor of the Punjab, under proviso to

article 309 of the Constitution of India
‘ (see Appendix I), may be called the Pun-

jab Civil Services Rules. They shall come
into force from the 1st April, 1953”.

Appendix I merely gives the lists of posts to which
these rules apply. The taking of the decision by the
Government to  frame a rule cannot be
equated with the rule itself. In the present -case



1168 PUNJAB SERIES [ vOL. x

Pt. Sunder Lal there is no doubt that a decision was taken to amend

Vasudeva
v

rule 5.32 of Volume I, but the rule was not. amended.

The State OfWhen a rule is made it has to be published, so that all

Punjab

those people to whom it applies can come to know of

through the it. These rules contain conditions of service and they
Chief Engi- are, therefore, part of the terms of the contract bete
neer, «P.W.D.,\yeen the Government and the employee. If a rule or

Irrigation
Department

Khosla, J.

condition of service goes no further than a decision
of Government which is not expressly communicated
to the employee, then it cannot bind him. Rules are
usually published in the Official Gazette and when that
happens it is assumed that they have been brought
to the knowledge of everyone, and after such publi-
cation no Government employee can complain  that
he has been taken by surprise by a new term in the
contract which was not within his contemplation
when he entered service or even at any subsequent
time. In the present case the Governor has not
framed any new rule or amended the old one, nor has
the public been informed of the implementation of
the decision by publication in the Gazette. It, there-
fore, cannot be said that there exists a new rule by
virtue of which the Government can examine the re-
cord of a Government servant and retire him before
the usual period of compulsory retirement.

I am fortified in this conclusion by a ruling of
their Lordships of the Supreme Court in a somewhat
analogous matter in Sham Lal v. State of Uttar Pra-
desh (1). In that case a Government servant gov-
erned by the Civil Services (Classification, Control
and Appeal) Rules was compulsorily retired after 25
years’ service. It was held that the order of retire-
ment was valid, but in that case the rule which gave
Government the absolute right to retire an Officer
after he completes 25 years’ service was actually in

(1) ALR. 1954 S.C. 369.
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existence not only at the time the order of retirement Pt. Sunder Lal
was passed but at the time Sham Lal entered service. = Vasudeva
Sham Lal entered service in 1923 and the rule was v.
published in the Official Gazette on 15th November, The State of
1919. This is what Das, J., observed while dealing thrfl?gn}gabthe
with the matter— . Chief Engi-
neer, P.W.D.,
Irrigation”
“The new rules came into operation ‘ex-proprio Department
vigore’ on their publication in the Official Khosla. J
Gazette on the 15th November, 1919, and m
their subsequent publication for general
information in the form of amendment to
the Civil Service Regulations only served
to make their exact scope clear.”

In the present case there has been no proper rule
issued by the Governcr as required by Article 309 of
the Constitution. There has been no publication in
the Official Gazette and no communication to the
petitioner. I must repeat that the rules constitute the
terms of the contract between the employer and the
emplovee and no term can, therefore, be enforceable
for binding unless it is known to and accepted by
both parties and it can only be known if it is framed
in the way required by law and published in the
usual manner. In fact I am extremely doubtful, if a
new rule can bind old Government servants without
their consent, because one party cannot unilaterally
alter the terms of contract or the conditions of service
but that, however, is a point not before me, and this
petition must be allowed on the ground that there
is no valid rule according to which the petitioner could
have been retired after completing 10 or 15 years’
service only. The petitioner will, therefore, be deem-
ed to be still in Government service. The petitioner
will recover the costs of this petition which I assess at
Rs. 100. -— o



