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Constitution of India, 1950 - Art. 226 - Wit Jurisdiction -
Admission to B.Tech Engineering - Reservation - Persons witl
Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act 1995 - Rights of Persons with Disabilities Bill
2012 - UN Convention on Rights of Persons with Disabilities
(UNCRPD) - United Kingdom's Disability Discrimination Act 1995
- Petitioner suffering from malignant brain tumour/cancer and
underwent surgery and undergoing treatment - Whether qualifies to
be considered in "Physically Handicapped" category - Disability
connotes physical disability covering only mobility impairment, visual
impairment and ‘hearing impairment - Whether cancer a disease or
disability - Disease may be temporary but disability is stable and of
permanent nature - Restricted sphere of Clause 7.3 of Information
Brochure on Admissions - United Kingdom's Disability
Discrimination Act 1995 defines "disability' as physical or mental
impairment with substantial long-termn adverse effect on a person's
ability to carry out day-to-day activities and includes those suffering
from cancer, HIV and multiple sclerosis (MS) - Indian faw lagging
behind advancements made in other countries on the issue of disability
- Rights of Persons with Disabilities Bill 2012 - Draft legislation
cannot be upplied by the Court while deciding cases - Direction
issued to the Central Government to examine issues raised in the
Writ Petition

Ileld, that though a great Icad forward to replace the old 1995Act
it appears (o still fall short of the advancements madg in the United Kingdom,
‘The UN Convention had adopted the social model of disability and
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recommended to the signatories of the Convention to define disability as
ncluding those who have long term physical, mental, intclicetual or SCNSOTy
impaimients which in interaction with various barricrs may hinder their full
and cfTective participation in socicly on an cqual basis with others.

(Para 11)

further held, that There is no doubt that at present. there are
serious iimitations on the definition of Persons with Disabilitics and litte can
be done tull the law is not amended and the only limited direction that this
Court can give atthis stage, ifitis sufficiently moved, is to ask the Central
Government to examine the issucs raised in this petition in the lght of the
above submissions and in the context of intermational conventions and UK
Faw and other laws like that in foreign jurisdictions and take a linal decision
whether or not to include Cancer cie. as a disability for the purposes of
rescrvation in educational scats over which it excrcises right of admission.
IPersons may be suffering from different kinds of carcinoma/cancer and in
various degrees and extent including brain tumour as in this case. The UK
though makes no distinction within the discasc classifics itas a disability
provided it has long term substantial adverse effect on a day-to-day basis.

{(Para 16)

Iurther held, thatitis said that the law has always lagged behind
and cannot keep abreast ol the immediate {elt necessities of the time. Onee
the faw is enacted amendments may take years together. 'The most opportunc
time for knocking at the doors ol the exceutive and the Iegislature is now,
therelore, Mr. Bains urges that this Courl should issuc a direction o the
Union of India to consider in its wisdom and after full fledged debate
amongst the stake-holders to consider expanding the seale of the Drall 13il]
to mclude a case as presented on facts in the instant petition, Although no
immediate relict is capable of being granted to the petitioner but it is
suggested that adopling such a course would not be a mere academic
excreiscas ruitmay still appear in aid ol'the petitioner and others like him
tn the future. For all the many reasons above. the writ petition which raises
many questions regarding Persons of Disability. Fdeem it fitin the (uture
mtcrest of'stake holders that the respondents and particularly the Union ol
India to consider whether Cancer. illnesses and diseases which may medically
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qualily as disabilitics in its generic sense which adversely cllect such persons
day-lo-day basis, can fall as disability sufficient to merit reservation in
cducational scats ctc. In view of the complexities involved. it would notbe
appropriate lor this Court to fix any time linc and would only hope that the
matter is examincd holistically for the attention it deserves belore the new
law is cnacted replacing the 1995 Act to keep pace with International
Conventions, United Nations declarations and charters on the subject 1o
consider il'can be brought into domestic law and make it dynamic and ahcad
of times.

(Para 17)

Rajni Kant Upadhay, Advocate, for Mr. Rakesh Kumar Sharma,
Advocalte, for the petitioner.

R.S. Bains,Advocatc { Amicus Curiac).
Puncet Sharma, Advocate, Advocalc, for respondent Nos. 1 and 2.
A.S. Virk, Advocate, for respondent No. 3.
Rakesh Kumar Nagpal, Advocate, for UOL.
RAJIV NARAIN RAINA, J.

(1) The petitioner resides in Kurukshetra, Haryana. e wants to
become an Engincer specializing in Compuler Scienee and'T'echnology.
Educational facilitics for B. I'ech arc not available in his home town. Computer
Scienee and’Technology is a branch of engincering not availablie at National
[nstitute of "lechnology at Kurukshetra. Scats for the current scssion in other
disciplincs at the National Institute of T'echnology at Kurukshetra stand (illed
up. The nearest place where he could receive such education in the branch
of Computer Science is at NF[-Jalandhar, where an unfilled scat is vacant.
The petitioner is suffering from a rarc medical condition called
Mcdulloblastoma and is being trcated for malignant brain tumour. He plcads
that he underwent major Neurosurgery in 1999 at PGI, Chandigarh and
is being presently treated at the Department of Neurosurgery and Departiment
of Radiothcrapy, PGI, Chandigarh. Duc to this condition, heis unablc to
travel far without hetp to pursuc further studics and is anchored to Chandigarh
for his continued treatment. '
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(2) He pleads that he appeared for theAll India lingincering bEntrance
Lixamination ATET-201 1. His result was declared. e obtained 35 marks
in the exanmiination. Tle claims that 18 marks arc sullicientto be called 1o
participate inAIELL Counsclling in the “Physically Handicapped Category™.
The Central Counsclling Board-2011 met at Surathkal (Mangalore) Karmataka
for admissions to the B. I'ech degree coursc. He applicd under the physically
handicapped category. He claims that though there is reservation lor physically
handicapped students in the prospectus issued by the CCB-2011 but no
scat has been reserved for a student sufTering from Cancer. The petitioner
madc a representation on.10.08.2011 to the respondents for reservation
ofa scat in the Department of Computer Science and Technology at NI'-
Jalandhar (P-6) and to considcr his casc for admission. ‘That is where the
matter is at a standstill. As there has been no consideration of his request
he has approached this Court though this writ petition [ited on 29.08.2011.

(3) This Courtissucd notice of motion on the petition on 30.08.2011.
On complction of scrvice of summons, the contesting respondent Nos. 1 and
2 appcarcd and {iled their written statement. Respondent No.3 - NI,
Kurukshetra has also [iled a responsc stating that it has unncccssarily been
implcaded as a party when no relicf has been sought againstit. The authority
to make the admissions for thc Academic Scssion 2011-12 vest in the first
respondent, the HRD Ministry, New Delhi to make adnussions for B Tech/
B.1/13.Arch. in all the N1'l's and other central institutes on the basis of the
result o the ATEELE-2011. The NIT-Kurukshetra was made the nodal centre
lor reporting of candidates for admissions. 1tis stated that the process of
admissions had been completed afier the 7th round of counsclling to Gl up
rematiing vacant scats.I'his was conducted [rom 11.08.2011 to 13.08.2011.
Then the admitted students were reguired Lo report to the institute concemed
by 20.08.2011. The All India rank of the petitioner is 482147 in Al -
2011. [tis further pleaded that the petitioner 's ranking was lower than the
ranking of the last admitted candidate even in the Physically [andicapped
Catcgory (General) for the first six rounds of counselling. When the 7th
counsciling took place all the scats for physically handicapped gencral
category were {illed up and there was no vacant scat lcft and, thercfore,
the petitioner could not have filled up any choice much less the NIT'T
Kurukshetra. 1t is admitied in the writien statement of the 3rd respondent
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that the petitioner could have reported to NI'E, Kurukshetra for secking
admission under P1(G) Category to compelc against all vacant scats in any
other NT'ts established across the country. The petitioner, howcever, remained
unsuccesslul in spot counsclling (7th round) as wcll. The first semester
cxamination was over in November 2011,

(4) Respondent Nos. 1 and 2 i.c. the NFT, Jalandhar in their response
have stated that the petitioner could not make it through five rounds off
counsclling to any of the 24 NI'Ts duc to its low rank and the petitioner
could not sccure any scat cven under the PH Category. Itis their case that
Clause 7 of the Information Brochurc of CCB-2011 deals with reservation
of scats. Itis plcaded that persons suffering from Cancer are not covered
under the definition of disability. The definition of disability connotes physical
disability covering any ol the three types o impainment i.c. mobility impaiment,
visual impairment and hearing impainment. Clause 7.3 is cited in this regard
to contend that though Cancer is a discasc it is not a disability. Itis stated
that the petition is misconceived and is a result of misunderstanding o i"the
provisions rclating to permissible reservation granted by the State. Yhough
sympathy has been expressed with the petitioner but helplessness 1s pleaded.
‘They have also expressed doubt that in the medical condition it may be
extremely difficult for the petitioner to face the rigours of the strenuous
cngincering coursc. It is further submitted that a discasc may bc a temporary
fcature but disability is stable and of permanent nature. The contesling
respondents have placed on record the vacant scat position of persons with
disability (P11} aficr the admission process ended in the 30 NI'Ts. Admittedly.
cight scals remain vacant from the PH quota at Dr. B.R. Ambcdkar National
Institutc of Technology, Jalandhar. The total numbcer of scats for PH quota
in 30 NI'l's is 303 of which 72 scats remain vacant. This is demonstrated
by Annexurc R/2/1. Annexurc R/2/2 shows the branch-wisc vacant scat
position among the 30 N1Ts. In the respondent institule one scat cach
remains vacant in branch codes CSE, ICE, BOT, Cl1E and CIV. The note
is appended at the end of Annexure R-2/2 that these scats have remained
vacant cither becausc olallotied students not joining or for lack of availability
of cligible students inATEEL 2011, CCB admission process was complcted
as per original announced schedule on 20.08.2011. The classcs inall NI'l's
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started on July 21, 2011 and as per the decision of CCB, the vacant scats
were not filled later since the academic session had progressed by more
than a month, On 13.12.2011 this Court passcd the following order:-

“[Let counsel lor the lirstrespondent have instructions as to whether
any scat in the category reserved {or Physical Challenged Candidates
1s lying unfilted in any of the Ni'[5.”

(5) Inresponse 1o the interim order dated 13.12.2011, Mr. Punccel
Sharma. lcarncd counscel appearing for the contesting respondents has
stated on instructions that a vacant scat cannot now be filled from amongst
candidates who attempted the ATEEE-2011. In any case, the petitioner docs
not [all under the category of *physically handicapped™ in terms of (he
cnumeration and restiieted sphere of Clause 7.3 of the Information Brochure
and the respondents have no authority to extend the boundarics of the
aloresaid Clausc to include Cancer/Brain Fumour or any other illncss or
discasc as a disability qualilying for rescrvation of scats. "I herelore, intervention
of this Court in the instant matter would not be justificd until the scope of
disability itsclfis enlarged by the policy makers.

(6) Mr. R.S. Bains, learned counscl appearing as amicus curiac
submits that the time has come while dealing with cases ofpersons suflering
irom chronic debilitating illnesses, discases should also be considered as
disabilitics and the conservative view ol physical disability limiting it to the
three prototype of mobility impairment, visual impairment and hearing
impairment should be broadened so as to bring it into conformity with
modern trends witnessed in jurisdictions abroad.

(7) Toadvance his argument, he relics on a legislative enactment
n the United Kingdom called Disability DiscriminationAct, 1995 1o contend
that the meaning of “disability”” and “disabled persons™ has undergone a huge
transformation to include physical or mental impairment which has a substantial
fong term adverse cifect on a persons ability Lo carry out normal day-Lo-
day acvvitics. This Act prohibits discrimination against disabled people in
arange of circumstances covering employment and occupation, education,
transport and the provisions of goods. facilities. services, premuses and the
cxercise of public functions and arc entitled to the protection of the Act.
The Act provides that people are deemed to mect the requirements ol
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disability without having to show that thcy have animpainment which has
(or is likcly to have) a substantial, adverse, long tcrm effect on the ability
to carry out normal day-to-day activitics and includes aperson who has
Canccr, 111V infcction of Multiple Sclerosis (MS). Onc ofthe factors taken
into account by the Legislators therc is the time taken to carry out an activity
to access the ciTect of that impainment being substantial since it is posited
that substantial adversc cffect is necessary to [all underdefinition intheAct. .
An cxample is given which gocs like this; A ten-ycarold child has cercbral
palsy. The clTects include muscle stiffness, poorbalance and uncoordinated
movements. The child is still able to do mostthings for himsclf, but he gets
tired very casily and it is harder for him toaccompiish tasks likc cating and
drinking, washing, and gctting dressed. Although he has the ability to carry
out everyday activitics such as these, everything takes longer compared o
a child of a similar agc who docs nothave cercbral palsy. This amounts
to a substantial adversc cffect.

(8) Mr. Bains would refer to Schedule | Part 1 of the United
Kingdom law which deals with disability and dctcrmination of disability. Item
6(1) of the Schedulc lists cancer as a disability though it is a medical
condition. Therelore, illness, discase ctc. would constitute disability provided
they have substantial adverse cifect in normal day-to-day activitics. He says
that the Statc of the law in India is highly conscrvative and has not taken
advance strides in expanding the meaning of disability asin other jurisdictions.
Mr. 3ains then submits that the Government of Indiais in the process of
rationalizing the law. In the light of prescntation of a Billby a Committee
appointcd by the Ministry of Social Justice and Empowcerment, Government
of India on 30.06.2011 on a rcscarch preparcd by the Centre for Disability
Studics, NALSAR University of Law, Hydcerabad, Indiain its cffort to cnact
a new law in harmony with the United Nations Convention on the Rights
of Persons with Disabilitics (UNCRPD). The UNCRPD Convention is l[or
full rcalization of all human rights and fundamental frcedoms lor all Persons
with Disabilitics withoutdiscrimination of any kind on the basis of disability.
India is under an international commitment and is obligated to cnact suitable
Icgislation infurtherance of the rights recognized in the UN Convention. 'The
Persons with Disabilitics (1qual Opportunitics, Protection of Rights and ull
Participation) Act, 1995 has been on the Statute Book in India for 18 ycars
but the Act docs not incorporate the number of rights rccognized in the
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UNCRPD or the recognized rights are not in tolal harmony with the
principles ol the Convention. It has been suggested that the Constitution
of India nceds o beamended in order to remove discrimination on grounds
o [disability so as to include the term disability in Articles 15 & 16 ofthe
Constitution as onc of the prohibited grounds. Disability prejudicial references
should be removed from the Constitution, itis urged, for example“disabled™
and the “uncmployed™ in List I and “handicapped” and “mentally retarded™
i Schedules X1 and X1 which arc out of tune and anacronistic.

(9) InthcWorld Report on Disabitity relcased by the World I ealth
Organization the famous British theorctical physicist Stephen Hawking who
has amyotrophic lateral sclerosis in his Foreword has stated as (ollows:-

"We have a moral duty to remove the barriers to participation
Jor people with disabilities, and to invest sufficient funding and
expertise o unlock their vast potential. 11 is my hope this century
will mark a turning point for inclusion of people with disabilitics
in the tives of their societies”

(10) The aloresaid proposed Bilt is now in the shape of the Draft
Rights of Persons with Disabilities Bill, 2012 issucd in Scptember 2012,
This new Bill sceks to define a person with benchmark disability to have
not less than 40% of a specified disability, as certificd by competent
authority. *Persons with Disability’ contemplates to mean a person with long,
term physical, mental, intelleetual or sensory impainnent which, in interaction
with various barricrs, may hinder his full and effective participation insocicty
on an cqual basis with others. ‘Barricr” if cnacted would mean any (actor
including attitudinal, communicational, cultural, cconomic, cnvironmental,
institutional, political, religious, social or structural factors which hampers
the fult and cffective participation, of persons with disabilitics in socicty.
Specihed Disability in the draft Bill means:- -

“ioautism spectrum disorder:

i. blindness;

iii. cerebral palsy:

iv. chronic newrological conditions:

v. deafblindness:
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vi. hemophilia;

vil. hearing impairment,

viil. intellectual disability;

ix. leprosy cured;

x. locomaotor disability,

xi. low vision;

xti. mental ilfness;

xiil. muscular dystrophy;

xiv. multiple sclerosis,

xv. specific learning disability;

xvi. speech and language disability, and

xvii. thalassemia:

xviii. Multiple disability; as defined in the Schedule.

Cancer has not heen specified in the Draft i3ill,

(11) Though a great Icad forward 10 replace the old 1995 Act i
appears 1o still fall short of the advancements made in the United Kingdom.
The UN Convention had adopted the social model of disability and
recommended to the signatorics of the Convention to define disability as
including thosc who have long term physical, mental, intellectual or sensory

impairments which inintcraction with various barricrs may hinder their full
and clfective participation in socicty on an cqual basis with others.

(12) In Entertainment Network India Ltd. vs. Super Cassette
Industries Lud., which is a matter under the Copynght Act, 1957, the
Supremce Court while referring to international Covenants observed:-

“While India is a signatory to the International Covenants. the
law should have been amended in terms thercof. Only hecause
laws have not been amended, the same would not by itself mean
that the purport and object of the Act would be allowed 10 be
defeated. If the ground realities changed. the interpretation
should also change. Ground realities would not only depend upon
the new situations and changes in the societal conditions vis- -
vis the use of sound recording extensively by a large public, but
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also keeping in view of the fact that the Government with ity
eves wide open have become a signatory to International
Conventions.”

(13) In Vishaka and others vcrsus State of Rajasthan and

othery (1), the Supreme Court while dealing with scxual harassment of
women al workplace dealt with internationat conventions and obscrved that
it is now an accepled rule of judicial construction that regard must be had

to international conventions and norms for construing domestic law when
there is no inconsistency between them and there is a void in the domestic

law.,

(14) In Partap Singh vs. State of Jharkhand, thc Suprcmce

Court whilc dealing with the Juvenile Justice Act which refers specially (o
intemational law spokc as follows:-

“The relevant provisions of the Rules are incorporated therein.
The international treatises, covenants and conventions although
may not be a part of our municipal law, the same can be referred
to and followed by the courts having regard to the fact that
India is a party to the said treatises. A right to a speedy trial is
not a new right. It is embedded in our Constitution in terms of
Articles 14 and 21 thereof. The international treaties recognize
the same. It is now trite that any violation of human rights would
be looked down upon. Some provisions of the international law
although may not be a part of our municipal law but the courts
are not hesitant in referring thereto so as to find new rights in
the context of the Constitution. Constitution of India and other
ongoing statules have been read consistently with the rules of

- international law. Constitution is a source of, and not an exercise

of legislative power. The principles of International lLaw
whenever applicable operate as a statutorv implication but the
Legislature in the instant case held itself bound thereby and.
thus, did not legislate in disregard of the constitutional provisions
or the international law as also in the context of Articles 20 and
21 of the Constitution of India. The law has 10 be understood,

therefore, in accordance with the international law. Part HI of

(h

AIR 1997 8C 3011
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our Constitution protects substantive as well as procedural rights.
Implications which arise therefrom must effectively be protected
by the judiciary. A contextual meaning of the statute is required
to be assigned having regard to the Constitutional as well as
International Law operating in the field. (See Liverpool and
London 8.1 And 1. Association Ltd. vs. M. V. Sea Success [ and
Another (2004) 9 SCC 512).

{15) Mr. Nagpal appearing for thc Union of India submits that
proposcd or draft Iegislation though based on international conventions
cannot be appliced in this case.

{16) 1haveno doubt on the correctness of his statement. He turther
submits that cven this Court on its administrative side in its cmploymcent
notice for filling up of vacancics of Clerks on the cstablishment of the Punjab
& Haryana Iligh Court, Chandigarh has restricted rescrvation for physically
handicapped persons to persons suffering from low viston, hcaning impairment
and orthopacdic handicaps. There is no doubt that at present, there arc
scrious limitations on the definition of Persons with Disabilities and littlc can
be done till the law is not amended and the only limited direction that this
Court can give at this stage, if it is sufficientlymoved, is to ask the Central
Government to examine the issucs raised in thispetition in the light of the
above submissions and in the context of international conventions and UK
law and other laws like that in foreign jurisdictions and take a final decision
whether or not to include Cancer cte. as a disability for the purposcs of
reservation in cducational scats over which it exercises right of admission.
Persons may be suffering fromdifferent kinds of carcinoma/cancer and in
various degrecs and cxtent including brain tumour as in this casc. The UK
though makes no distinction within the discasc classifics it as a disability
provided it has long term substantial adversc cffcct on a day-lo-day basis.

(17) Itis said that the law has always lagged behind and cannot
kcep abreast of the immediate felt necessitics of the time. Once the law
is cnacted amendments may take years together. The most opportune time
for knocking at the doors of the excecutive and the legislature is now,
thercfore, Mr. Bains urges that this Court should issuc a direction to the
Union of India to consider in its wisdom and aflcr (ull fledged debatc
amongsl the stake-holders to consider expanding the scale of the Draft Bill
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toinclude acase as presented on facts in the instant petition. Although no
immediate relicf is capable of being granted to the petitioner but it is
suggested that adopting such a course would not be a mere academic
exercisc as fruit may still appear in aid of the petitioncr and others like him
in the future.

Forall the many reasons above, the writ petition which raises many
questions rcgarding Persons of Disability, [ deem it fitin the future interest
of stake holders that the respondents and particularly the Union of India
to consider whether Cancer, illnesses and discascs which may medically
qualify as disabilities in its generic sense which adversely effect such persons
day-to-day basis, can fall as disability sufficient to merit reservation in
cducational scats ctc. In view of the complexitics involved, it would notbe
appropriate for this Court to fix any time line and would only hope thatthe
matter 1s cxamined holistically for the attention it deserves before the new
law is cnacted replacing the 1995 Act to keep pace with International
Conventions, United Nations declarations and charters on the subjeet to
consider if'can be brought into domestic law and makce it dynamic and ahcad
oftimes.

(18) With the above obscrvations, hopc and rcquests for timely
intervention, informed thinking and reasoned debate on expansion of the
mcaning of Persons of Disability the petition stands disposcd of.

8. Gupta




