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. police officers or that the offence has been committed while in the
purported discharge of their duties or that the investigation in the
case was handled by superior officers in the police hierarchy, do not
and cannot weigh with me in view of the special provisions regard-
ing bail enacted under the Act.

(7) For the foregoing reésons, I find no ground ito release the
petitioners on bail. This application is, accordingly dismissed.

N.K.S.
FULL BENCH

Before P. C. Jain, A.CJ., S. P. Goyal & I. S. Tiwana, JJ.
SURAT SINGH,—Petitioner.
versus | |
PUNJAB STATE -AND OTHERS,—Respondents.
Civil Writ Retition No. 1672 vof 1984.
May 30, 1985.

Constitution of India 1950—Article 227—Punjab Gram Panchayat
~Act (IV- of 1953)—Sections 3(5), 21, 22, 23 and 23-A and Schedule
1-A clause (k)—Code of Criminal Procedure (II of 1974)—Section
4(o)—Gram Panchoyat directing removal of an encroachment—
Conditional order passed under section 21(1)—Encroachment not
removed nor any cause shown agdinst the conditional order—Order
made absolute and recurring penalty imposed under section 23(1)—
Such a continuing fine—Whether could be imposed at the initial
stage of first conviction—Penalty proceedings—Nature of-——Whether
judicial and criminal or administrative.

Held, (per majority P. C. Jain, A.CJ. and I. S. Tiwana, I,
S. P. Goyal, J. contra) that section 21(1) of the Punjab Gram.
Panchayat Act, 1952 provides that in the first instance the Panchayat
has to pass a conditional order on the basis of an opinion or report
received by it or on taking such evidence, if any, as it thinks fit and
the person against whom the conditional order is made has. if he
objects to the order, the right to appear before it and to show cause
with a view to have the order set aside or modified. In case he so
appears before the Panchayat, it is required to take evidence and
it can make the conditional order absolute only if it is satisfied that
the order was reasonable or proper. The decision of the Panchayat
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can obviously be not arbitrary or unfettered. Thus, the Panchayat
has all the attributes of a judicial Tribunal and equally well settled
is the proposition that the proceedings before the Panchayat under
Sections 21 and 23 of the Act, besides being judicial, are proceedings
of criminal nature. In other words, these proceedings can safely be
styled as Jud1C1a1 proceedings of cr1m1na1 nature.

(Paras 7 & 8).

Held, (per majority P. C. Jain, A.CJ., and- 1. S. Tiwana, J. S. P.
Goyal, J. contra) that the Gram Panchayat has no power to impose
a prospective recurring penalty at the initial stage of conviction for
the breach of its order. The only course open to it is to summon the
offender from time to time if he has not complied with its order
made absolute against him in terms of section 21 of the Act and to
continue imposing on him the recurring fine up to the prescribed

. lumt

(Para 10).

Held, (per S. P. Goyal, J. contra) that the criminal judicial
functions are performed by the Panchayat in accordance with the
provisions of Chapter IV of the Act and it is deemed to be a crimi-

-nal Court while trylng a criminal case. Cognizance of a criminal

3

case as prowded in Section 43 can be taken by the Panchayat only
on a complaint in writing to be presented personally to the Sarpanch
or in his absence to the Panch or by sending it by registered post
to the Panchayat. Under Section 23 the Gram Panchayat itself
punishes a person for disobedience of its order and in such situation
possibly the Gram Panchayat cannot both be a complainant and
the Judge in its own catse. If the act of disobedience is an
offence, it would be impossible for the Panchayat to take its cogni-
zance under Section 43 and try it as a criminal Court. Again the
order passed by the Gram Panchayat as criminal Court is open to
challenge before the Chief Judicial Magistrarte under Section 51.
If the act of disobedience is an offence and the order imposing fine
is taken to be the order of the Panchavat acting as criminal Court
an anamolous position would immediately arise because an order
passed under Section 23 by the Panchayat is appealable to the:Dis-
trict Development and Panchayat Officer whose decision is final and
not liable to be questioned in any court of law by virtue of the pro-
visions of Section 23-A whereas under Section 51, the Chief Judicial
Magistrate has also been empowered to revise, cancel or modify that
order. Obviously, the Legislature could not intend to create such
an absurdity by enactlng section 23-A. This anamolous position
also disappears if it is held that the act of disobedience for which the
penalty of fine can be imposed under Section 23 is not an offence

- but only a civil wrong. The Gram Panchayat while acting under

section 23 also cannot be said to be exercising any civil or revenue
Judicial .functiong as envisaged in Chapter V of the Act. The pro-
cedure to be followed by the Gram Panchayat while exercising "

‘elvil/revenue judicial functions is similar to that of a suit and the
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.Gram Panchayat is deemed to be’ c1v11 or revenue Court, as the
case may be, while performing ‘those functions. While actmg under
Section 23, the Gram Panchayat punishes the disobedience of its
orders passed under sections 21 and 22. The orders passed under

section 22 are only of administrative nature, though under the other

section they can be said to be of quasi judicial nature. The function
of imposing fine for disobedience of its order would obviously be a

quasi judicial function but the Panchayat while doing so cannot be

said to be exercising either criminal, civil or revenue jurisdiction
conferred under the Act. If the Gram Panchayat is only imposing

" fine for civil wrong that is disobedience of its order passed under -
Section 21 or 22 there would be no bar in imposing a recurring fine

so long as its disobedience continues. It is, therefore, held that the

Gram Panchayat while imposing fine for disobedience of its order

passed under sections 21 or 22 would also ‘have the jurisdiction to

impose recurring fine so long as the disobedience continues.

-

. e B ' , (Paras15and16)

This - Writ Petition hea'rd by the Dwzswn Bench consisting of
Howble Mr. Justice S. P. Goyal and Hon’ble Mr. Justice'l. S. Tiwand
. on 18th July, 1984 referred the case to the Full Bench and the Full
Bench consisting of the Hon’ble the Acting Chief Justice Mr. Prem
Chand Jain, How'ble Mr. Justice S. P. Goyal, and Hon'ble Mr. Justzce
'L S. Tiwana decided the case on 30th May, 1985

Petition Under Articles 226227 of the Constitution of India,
praying:— , -
@ That the zmpugned orders contamed in annexure P—1,
P—3 and P—4 be quashed.

(it) That the exemption from filing ‘the certified copies of
annexure P—1 to P—4 may kindly be granted.

(iit) That the service of motice of the writ petition may kindly’
be dispensed with. -

(iv) That the operatzon of the impugned orders muy ‘kindly be
stayed.

(v) That any other relief which this Hon’ble Court may deem
. fit and proper. to the facts and circumstances of the case
“may kindly be granted and the writ allowed with costs.

THE HON’BLE ACTING CHIEF JUSTICE MR. PREM CHAND
- JAIN .

. THE HON'BLE MR. JUSTICE S. P. GOYAL.
THE HON’BLE MR. JUSTICE I. S. TIWANA.

S. S. Mahajan, Advocate, with Jagmohan Singh Bhatti - Advocate“
-for the Petitioner.

A S Sandhu, Addl. A. G. Pu_njab, for the, Respondent.

1



316

LL.R. Punjab and Haryana ' (1985)2

JUDGMENT

I 8. Tiwana, J.

(1). A lurking doubt about the correctness of the view expressed
by a Bench of this Court in Naurang Lal v. The Gram Panchayat of
~ Village Gujarwas and another, (1) right at the motion stage, made
us (my learned brother S. P. Goyal, J. and myself) to admit this
petition to hearing by a Full Bench and that is how the matter is
before us now. Vide this judgment, it has been ruled that in spite
of the language of section 23 of the Punjab Gram Panchayat: Act,
1952  (for short, the Act), the Gram Panchayat has no power to
impose a prospective recurring penalty at the stage of first convie--
tion for the breach of its order made absolute under section.21 of
the Act. The relevant part of these two sections reads as follows: —

“21(1) A Gram Panchayat either suo moto or on receiving
a report or other information and on taking such evidence,
if any, as it thinks fit. may make a conditional arder
requiring within a time to be fixed in the order. '

" (a) the owner or the occupier of any building or land

(i) to remove any encroachment on a public street, place or

drain ; ' : .
* ‘ * * * '
* % % ’ » *

“() ... ... ... Or if he objects so to do to appear before it,

at a time and place to be fixed by the order, and to move
to have the order set aside or modified in the manner
hereinafter provided. If he does not perform such act or
appear and show cause, the order shall be.made absolute.
If he appears and shows cause against the order, the'
Gram Panchayat shall take evidence and if it is satisfied
that the order is not reasonable and ‘proper no further
proceedings shall be taken in the case. If it is not so
" satisfied the order shall be made absolute. ’

(2) If such act is not performed within the time fixed, the
Gram Panchayat may cause it to be performed and may
- recover the costs of - performlng it from such person.

(1) (1964) 66 PLR. 28.
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23. Any person -who dlsobeys an order of the Gram Panchayat
made under the two last precedmg sections,  shall . ‘be
~1iable to a penalty which may extend to fifty-five rupees;

and if' the breach is a continuing breach, with a further
penalty which may extend to-five rupees for every. day
after the first during which the breach continues:

Provided that the. recurring. penalty- shall not- exceed -the
.sum of rupees- ﬁve hundred.”

(2) Before adverting to the legal. cantention ;raised ~in ;3his
petition, it is but necessary to notice the following undisputed facts.

(3) The respondent Gram Panchayat, on December 26, 1981,
made’ and served a conditional order (Annexure P. 2) on' the peti-
tioner directing him to remove the encroachment made by him by -
constructing a wall on a public path within three days, i.e., upto
December 29, 1981; and in case he had any objection fo. the  said
" direction, to appear before the Panchayat at 11.00 A.M. on December’
29, 1981 along with his evidence justifying the modification or the
setling aside of that order. ‘The petitioner, however, refused to
comply with the direction contained in Annexure P. 2. Then on
 December ‘29, 1981 (wrongly typed as 19th December, 1981) the
Panchayat unanimously resolved that for the -above noted defiance
of its direction by the petitioner, a fine of Rs. 20 be imposed on him.
It was further resolved that in case he failed to remove the above
noted encroachment by January 17, 1982, he would pay a recurring
penalty of Re. 1 per day thereafter. This resolution of the Pancha-
yat is Annexure P. 1 fo the petition. Petitioner’s ‘appeal. under
section 23-A of the Act against the above-noted order of the Pancha-
yat- was dismissed by the District Development and Panchayats
Officer, Gurdaspur, on October 14, 1982 —vide order Annexure P. 3.
His further revision under section 100 of the Act. against ‘the. appel-
late order was dismissed by Shri Dayal Singh Saroya, Joint Direc-
tor Panchayats, Punjab (exercising the pewers. of the State Govern-
‘ment) with the observation that under. seetion 100.0f the Act .he -
" could only look into the legality and.propriety of  an. executive
order passed by the Panchayat and . since the proceedings . taken
against the petitioner under sections 21 and. 23 of the.Act were
quasi-judicial proceedings in nature, he could do nothing in- the :

B matter This order is’ Annevure P 4 to.. fhe petltton

(4) The solitary contention raised by Mr. S. S. Mahajan, leerned
counsel for the petitioner, now is that under section 23-of .the Act,’
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the Panchayat could not impose a prospective recurring penalty
right at the first stage of his conviction. In a nut shell, the sub-
mission is that in case the Panchayat was to impose any such
penalty on the petitioner for non-compliance of its order under
section 21 of the Act, it was bound to summon the petitioner from
time to time and in case he was found not to have removed the
encroachment, it could’continue to impose on him the recurring fine
upto the prescribed limit of Rs. 500. For this stand of his he places
firm reliance on Naurang Lal’s case (supra) which undoubtedly
fully supports his submission.

(5) The learned State counsel, while not disputing the factual
matrix of the case, contends that the clear phraseology of section 23
(already reproduced above) entitles the Panchayat to impose a
recurring penalty on an offender right at the time when it awards the
substantial punishment for the non-compliance of the order which
had been made absolute under section 21 of the Act. He sought to
support this argument of his with the observation of Capoor, J., in
Narain Singh Hira Singh and another v. The State, (2) wherein the
learned Judge in his minority judgment, while refuting an argu-
ment similar to the one raised by the learned counsel for the peti-
tioner, observed thus:—

“The last point urged was that a continuing fine could not be
imposed in “this case, but such a continuing fine is clearly
authorised by terms of section 23 of the Act.”

'No reasoning or logic in support of this observation was, however,
recorded in this judgment.

(6) Having heard the learned counsel for the parties at length,
I am of the opinion that this petition deserves to be allowed.

- (7) While answering the legal question as to whether the pro-
- ceeding under sections 21 and 23 of the Act are administrative or
. executive in nature so that a petition under section 439 of the Code.
of Criminal Procedure or under Article 227 of the Constitution of
India would not be maintainable, the Full Bench of this Court in
Narain Singh’s case (supra) finally set at rest the prevalent contro-
sersy by holding that the proceedings under the above noted two
sections 'were judicial proceedings. The learned counsel for the

(2) A.LR. 1958 Punjah 372.
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v

part1es neither challenge the correctness or the ratio of th1s judg-

. ment nor, to my mind, they successfully can_in view of the clear

language of sections 21 and 23. The former section provides that in
the first instance the Panchayat has to pass a conditional order on
the basis of opinion or report received by it or on' taking such evi-
dence, if any, as'it thinks fit, and the person against whom the. condi~

- tional order is made has, if he objects to the order, the right to

appear before it and to show cause with a view to have the order set
aside or modified. In case he so appears before the Panchayat it
is required to take evidence. and it can make the conditional order -

absolute only if it is satisfied that the order was reasonable or pro-

per. The decision of the Panchayat can obviously not be arbitrary -
or unfettered. Thus apparently the Panchayat has all the attribu-
tes of a judicial Tribunal. : o

(8) Equally well settled appears to be the proposition that the
proceedings before the Panchayat under sections 21 and 23 of the
Act, besides being judicial, are proceedings of criminal nature. In
other words, these proceedmgs can safely be styled as judicial pro-
ceedings of criminal nature. It has been so held in Bansi Lal v.
Gram Panchayat Mullana and others, (3) by Shamsher Bahadur, J.;
The Gram Panchayat Ponohana v. The Judicial Magistrate, Palwal,
and others, (4) by Mehar Singh and Jindra Lal, JJ.; Smt. Krishana
Devi and others v. Gram Sabha, Lohara, (5) by my%lf and S. S.
Sandhawalia, C. J. (as his Lordship then was) and Jhalla Ram v.
Gram Sabha Kosli and another, (6) wherein my learned brother
Goyal, J., while following the decision in Naurang Lal’s case (supra)
held thatthe recurring fine ‘could not be imposed without a regular
trial according to the procedure provided in the Act. The learned
State counsel, however, seeks to contend that -the proceedings under
the two sections cannot possibly be equated with a criminal trial
and the word penalty (as used in section 23 of the Act cannot be

" taken as an equivalent of fine. The submission apparently “is not

well founded in the light of the phraseology of the two sections. It
has been observed by the learned Judges of the Full Bench in
Narain Singh’s case (supre) that the words ‘fine’ and ‘penalty’ . are
used in the Act as interchangeable and with the same connotatlon
Secondly, I find-that the procedure prescribed in section 21 of the

(3) (1962) 64' P.LR. 892.

(4) (1964) 66 P.L.R. 109. =~ °
(5) (1980) P.LR. 29. ‘
() (1982) 84 PLR. 7.
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Act for the abatement of a nuisance is in substantial deiail analo-
gous to the procedure for abatement of nuisance under sections 133,
136 . .and 137 and other procedural sections connected therewith .in
the Criminal Procedure Code. Section 136 provides that if a person
fails to.perform such act (as ordered under section 133) or appear
and.show cause, he shall be liable tc the penalty prescribed in that
behalf :in section 188 of the Indian Penai Code and the order shall
be made absolute. Now section 188 Indian Penal Code, provides
that such an offender, guilty of disobedience of the order promulgat-
ed by the public servant is liable to be punished with simple impri-
sonment for a term which may extend to one month or with fine
which may extend to Rs. 200 or with both and in case such disobe-
dience causes or tends fo cause danger to human life, health or
safety,. etc,, is liable to be punished with imprisonment of either
description for a term which may extend to six months or with fine
which may extend to Rs. 1,000 or with both. These substantial
sentences of imprisonment or fine, as provided for in section 188,
Indian Penal Code, have only been described as penalty in section
136 of the Code of Criminal Procedure. Thus the submission of the
learned State counsel that the use of the word ‘pénalty’ in section
23 of the Act in any way indicates that either the proceedings under
the two sections are not in the nature of criminal proceedings or
the same cannot be equated with sentence of fine has no substance.

(9) In the light of the above-noted two settled legal propositions,
it is difficult to countenance or accept the argument that in the ins-
tant case the petitioner could be punished with prospective recurr-
ing penalty right at the initial stage when a fine of Rs. 20 was
. imposed upon him for not complying with or carrying out the order
of the Panchayat passed under section 21 of the Act. To elicite
this conclusion of mine, I can safely depend upon the following
words of Khanna J. (as his Lordship then was), recorded in Suram

Singh v. The Gram Panchayat of Samtana Kualan and another, (7)-
after an exhaustive review of the case law dealing with somewhat-

similar provxsmns of various statutes by the different H1gh Courts
in India:—

“It would appear from the above that whenever the question
has arisen as to whether the fine can be imposed in anti-
cipation for future disobdience, the Courts in India have
always taken in view that ﬁne cannot be 1mposed for a

(7 (1963) 65 P.L.R. 417.

—

¢
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breach which has yet to take place in future. It is no
doubt true that the language of the different enactments,
which were the subject-matter of the above-mentioned
cases, and that of section 23 of Punjab Gram Panchayat
Act is not absolutely identical but that would not affect
the app11cab1hty of the dictum laid down in those cases
on the point of the imposition of fine in anticipation for
bredches in future under section 23 of the Act the fine
for the continuing breach after the first day of the breach
can exterid up to Re. 1 per day during the time the breach
continues subject to a maximum of Rs. 500. The words
“which may extend to one rupee for every day” indicate
© that the fine may not necessarily be the maximum of Re. 1
per day, but may in appropriate cases be less, e.g, 0.50
n.p. or 020 n.p. per day. The question as to what should
be the penalty for future breach can only be judged when,
- the full facts 'get known as to why the breach continued.
- There may be cases when a man directed by the Pancha-
yat to remove an encroachment may be anxious to do so
after the order of fine is first passed against him but is
incapacitated to remove the encroachment for ‘considerable
time because of some unavoidable difficulty like meeting
with an accident. In such cases leniency would have to
be shown to that man for the future breach. As against
that, there may be the case of a person who deliberately
and wilfully flouts the order for removal of encroachment
and in whose-case the Panchayat may like to impose a
severer penalty. To pass a sentence in -anticipation for
~future breach would be tantamount to treating the two
cases alike. The question of sentence has always -been
important, and any view which prevents a Court {rom
taking into consideration the extenuating circumstances
for a breach cannot be readily countenanced. This aspect
. of the matter has been specifically . emphasmed by the
High Courts of Allahabad and Bombay in Ram Lal v. The
Municipal Board Budaun, (8) and in re. Limbaji Tulswam
9 referred to above »

This expression of opinion by ‘Khanna, J., was approved and accept-
ed by the Division Bench in Naurang Lal’s case’ (supra) vnf,h the

(8) ALR. 1925 All. 251,
(9) LL.R. 22 Bom. 766.
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following observations: —

The terms of many Municipal Acts contain provisions similar
to those in the Punjab Gram Panchayat Act and the view
which 1 have set out above has been expressed by the
Allghabad High Court in Ram Lal v. The Municipal
Board, Badunu (10), Ramzan v. The Municipal Board
of Benares, (11) and Hurmal v. Emperor, (12). The same
is the view of the Patna High Court in Haluman Sah v.
Motihari Municipality, (13) and Suman Tawaff v. Gaya
Municipality, (14) as well as of the Bombay High Court in
In re. Limbaji Tulsiram, (supra) Calcutta High Court In
Phani Bhusan v. Corporation of Calcutta, (15) and Assam
High Court in Md. Nadir Shah v. The State, (16).

This Bench decision of this Court has later been consistently
followed in Sunder Singh and others v. Gram Panchayat of Mankan
Tehsil Naraingarh, (17); Sardara Singh and others v. State of Punjab
and others, (18) Ujjagar Singh v. The State of Punjab and others, (19)
and Jhalla Ram’s case (supra) by S. P. Goyal, J.

(10) Thus neither on principles nor on precedent I find any
scope for doubting the correctness of view expressed in Naurang Lal’s
case (supra) holding that the Gram Panchayat has no power to
impose a prospective recurring penalty at the initial stage of convic-
tion for the breach of its order. The only course open to it is to
summon the offender from time to time if he has not complied with
its order made absolute against him in terms of section 21 of the
Act, and to continue imposing on him the recurring fine upto the
prescribed limit. The impugned order Annexure P. 1 so far ag it
imposed the recurring fine of Re. 1 per day right on the day the

petitioner was substantially punished with a fine of Rs. 20 for non-
" compliance of the order made absolute against him, cannot possibly
be sustained and has to be quashed to that extenant. I order accor-
dingly. This, however, would not debar the Gram Panchayat from

(10) A.LR. 1925 All. 251
(11) ALR. 1926 All. 204.
(12) AIR. 1932 All. 109.
(13) AIR. 1937 Pat. 352.
(14) AIR. 1952 Pat. 45.
. (15) AIR. 1952 Cal. 737.
. (16) A.LR. 1959 Assam 103.
(17) 1966 Cur. L. J. (Pb.) 500.
(18) 1967 Cur. L. J. (Pb. & Hary.) 833.
(19) 1967 Cur. L. J. (Pb. & Hary.) 859.
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going into the matter over again to punish the petitioner if found
guilty of non-compliance of its order in accordance w1th law. I
propose no costs 1n favour of 'the petitioner. ‘

S. P. Goual J.

' (11) After having the privilege of going- through the Judgment
prepared by my learned brother, I. S. Tiwana, J., I regret my in-
ability to agree with the opinion expressed on the questlon referred
to us. - : :

, (12) No- doubt since the Full' Bench dec1s1on in Naram Singh,
" Hira Singh and another v. The State, (supra) it has been’iiniversally
- accepted in this court that proceedings under -section 23 of - the
' Pun]ab Gram Panchayat Act, 1952 (hereinafter called the Act) are
in the nature of criminal judicial proceedings. - But this view needs
revision because of the insertion of section 23-A by the Leglslature

' (13) The primary question before the Full Bench in Narain
Singh’s case (supra) was as to whether the order passed by the
Panchayat under section 23 was judicial in nature and as such sub-
" ject to the jurisdiction of this Court under Artlcle 227 of the Consti-
tution, but while answering this question in the affirmative, S. B.

Capoor, J. who spoke for the Bench, further omned that the 1unsd1c-
_tion exercised by the Panchayat under the said section was criminal’
jurisdiction and the alleged disobedience was ‘an offénce within the

meaning of clause (k) of Schedule 1-A of the Act. “To hold that the
act of disobedience of an order passed by the Gram Panchavat under
section 21 was an offence. the learned Judge relied ‘on the definition

of “offence” as contained in clause (o) of section 4 of the Criminal
Procedure Code read with clause (s) of sectioni 3 of the ‘Act accord-
ing to which ‘offence” means anv act or omission made punishable

by anv law for the time being in force. For the view that the Gram

' Panchavat while acting under section 23 ‘was performing functmn '
of criminal nature the learned Jud,qe was mainlv’influeneed bv the
fact that neither in section 23 nor in any other section’of the Act it
was provided as to which Tribunal or Court'was to adiiidoe pehalty

and the proceedings for that vburpose, but for the] provisions of Sche-
"dule 1-A. had to be instituted in the court of competent Magistrate
under the provisions of the Code of Criminal Procedure. 'The Legis-
lature bv inserting section 23-A hes knockéd down bhoth' 'the reasons
and made its intention clear that neither an act of disobedience of
the order passed under section 21 of the Aof is an oﬁ’ence nor’ the
jurisdiction exercised by the Panchayat under thfat $éetibn: of érimi-
nal nature. Reliance bv Khanna. J. (as he then Was\ in Naurana
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Lal v. The Gram Fanchuyar of viliage Gujarwas and another, (supra)
on the severai decisiong of the Allanabad, Paina, Bombay and Cal-
cutta High Couris ior holding the act of aisobedience punishaplé
under section 23 as au olience was also misplaced because all those
cases relaied to the Municipal Act under which the acts of omission
such as the ones enumerated under section 172 of the Punjab Muni-
cipal ‘Aci are triable as oftence and punishable by ihe Magistraie
and not by the Municipal Committiee. 'The omission to obey punish-
able .under section 23, therefore, could not be held to be an ofience '
on the ratio of those decisions.

' {14) 1nere i5 no gailsdying uhai neidier 1o secuon 45 nor i any
Oi,;it:;c PLOVISIOL 0L wuae AC, ally  auioriiy 1s naned wiicn is 10 take
proceeqaing ana adjuage penaicy Ior e disopedience ol tne oraer
passed Dy the ranchiayat Under secion Zi or 2z of the Acw. 'Lhe only
possmle Way t0 make the provisions oi seciion zs workable was 10
n01d the ‘acg or dlsooeouence as an oifence which necessarily clothed
the Gram fanchayat wiih the jurisdiciion {0 wry the same by virtue
ot leubc (h) or uc,neauie i-A o1 e Acl. hiowever, the view expres-
sed by the LOUIE did not tind favour with the Legislaiure ana the
idcuna noticed in the Full Bench judgmeni was removed by intro
ducing séction 23-A ot ‘the Act Wthh reads as under: —

“Any person aggneveq by an order of the Panchayat made
under, sections 21, 22 or 23 may, within a period of thirty
_days of date of such order, preter an appeal to the District

. Development and Panchayat Officer whose decision shall -
be final and shall not be liable to be questioned in any
court of law.” ’

Though no amendment has been made in section 23 but by provid-
ing under seection -23-A that an appeal shall lie against the order of
the Panchayat passed under section 23 it has been made clear that
jurisdiction to-take action under section 23 would be that of the
_ Panchayat.. The question now remains to be determined as to
whether the Panchayat while acting under section 23 exercises
criminal or civil jurisdiction. The Full Bench in Narain Singh’s
case (supra) termed the disobedience of the order passed by the
Gram: Panchayat under section 21 or 22 of the Act as an offence
solely relying on the definition of the word, “offence” as contained
in clause (0) of section 4 of the Code of Criminal Procedure with-
out any detailed discussion. The simple fact that for the act of dis-
obedience of the order of the Gram Panchayat, a penalty of fine can
be . imposed would not be sufficient to hold that the disobedience
would be an offence as defined in the Act. Under innumerable
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statutes the penalties are imposed for the violation of their provi~
sions particularly so in.the taxing statutes. But never it has been
held that the act of violation of those statutes is an offence. Even
under Order 21, rule 32, Civil Procedure Code for disobedience of a
decree or injunction judgmentsdebtor can be detained in civil prison.
Yet it cannot be said that the act of disobedience of the decree is an
offence though all the ingredients of the definition of an offénce are
fully satisfied.  The provision for the imposition of the penalty of
fine, therefore, is hardly a criteria to determine as to whether the
act of disobedience is an offence or not. The determining factor in
my view would be the forum and the procedure by Wthh 1t is-to be.
adjudicated. o -
(15) Now we may examine the provisions of the Gram Pancha-
yvat Act to find out in which capacity the Gram Panchayat acts -
while taking proceedings under section 23. The criminal judicial
functions are performed by the Panchayat in accordance with the
‘provisions of Chapter IV of the Act and it is deemed to be a crimi-
nal court. while trying a criminal case. Cognizance of a criminal
case as provided in section 43 can be taken by the Panchayat onl§/7 on
a complaint in writing to be presented personally to the Sarpanch
or in his absence to the Panch or by sending it by registered post to .
the Panchayat. Under section 23 the Gram Panchayat itself puni-
shes = a person for disobedience of its order and in such situation
possibly the Gram Panchayat canrot both be a complainant and
the judge in its own cause. If the act of disobedience is an offence
it would be impossible for the Panchayat to take its - cognizance
under section 43 and try it as a criminal court. Again the order
passed by the Gram Panchayat as criminal court is open to challenge
before the Chief Judicial Magistrate under Section 51. If the act of
disobedience is an offence and the order imposing fine is taken to
e the order of the Panchayat acting as criminal court an anamolous
nosition would immedmtely arise because the order passed under,
sectiont 23 by the Panchayat is- appealable to the District Develop- '
nent and Panchaya% Officer whose decision is final-and not liable,
o be questioned in any court of law by virtue of the provisions of
~section 23-A whereas under section 51, the Chief Judicial Magistrate
has also been empowered to revise, cancel or. modify that order.
Obviously the Legislature could not intend to create such an absur- -
dity by enacting section 23-A. The aforementioned anamolous posi- -
tion also disappears if it is beld that the act of disobedience for
which the penalty of fine can be imposed under sechon 23 is not an
offence but only a civil wrong. :



3%

i

(16) The Gram Panchayat while acting under section 23 also
cannot be said to be exercising any civil or revenue judicial func-
tions as envisaged in Chapter V of the Act. The procedure to be

. followed by the Gram Panchayat while exercising civil/revenue

judicial functions is smiliar to that of a suit and the Gram Pancha-
yat is deemed to be civil or revenue court, as the case-may be,
- while performing those functions. While acting under section 23,

LL.R. Punjab and Haryana (1985)2 .

-the Gram Panchayat punishes the disobedience of its orders passed

under sections 21 and 22. The orders passed under section 22 are
only of administrative nature, though under the other section they
‘can be said to be of quasi judicial nature. The function of imposing
fine for disobedience of its order would obviously be a quasi judicial
function but the Panchayat while doing so cannot be said to be
‘exercising either criminal, civil or revenue jurisdictien conferred
. under the Act. If the Gram Panchayat is only imposing fine for civil

wrong that is disobedience of its orders passed under section 21 or 22

there would be no bar in imposing a recurring fine so long as its
« disobedience continues. My answer to the gquestion before the Full
Bench, therefore would be that the Grsm Panchayat while impos-
ing fine for disobedience of its order passed under section 21 or 22
“would also have the jurisdiction to impose recurring fine so long as
the discbedience continues. .

Prem Chand Jain A.CJ.

(17)'1 have very carefully gone through the judgments, written

separalely, of my learned brothers and on giving my thoughtful

consideration I find myself in agreement with the view of brother

I. S. Tiwana, J.
ORDER of the Court

(18) In view of the majority view, the writ petition is allowed

to the extent that impugned order, Annexure P-1 is quashed in so
far as it imposes recurring fine of Re. 1 per day right on the day the
petitioner was substantially punished with a fine of Rs. 20 for non-

compliance of the order made absolute against him. In the circum-

stances of the case, the parties are left to bear their own costs.

NK.S.
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