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a subsequent action against the other promisor or pro
misors.”

I am in respectful agreement with the above view.
(7) The filing of a claim before the Official Liquidator in the 

case of a company into liquidation stands on the same footing as 
instituting a suit. I am, therefore, of the opinion that if a suit is 
filed for recovery of a debt against some of the joint debtors and 
the amount is not recovered from them, a claim can be filed before 
an Official Liquidator against another joint debtor—a company in 
liquidation. In the circumstances, the order of the Official Liqui
dator in rejecting the claim of the appellant on the ground that 
the suit filed by it against the Directors bars its claim against the 
company is erroneous and liable to be set aside.

(8) For the aforesaid reasons, I accept the appeal, set aside the 
order of the Official Liquidator and remand the case to him to 
decide the matter afresh on merits.

H.S.B.

 Before I. S. Tiwana, J.
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East Punjab Urban Rent Restriction Act (III of 1949) as applicable to 
the State of Haryana—Section 13—Tenant agreeing to pay house tax apart 
from rent for use and occupation—Said tax—Whether can be said to form 
part of the rent—Tenant—Whether liable to be ejected from th6 premises 
for not tendering the house-tax alongwith the rent on the first date of 
hearing.

Held, that the word ‘rent’ has not been defined in the East Punjab 
Urban Rent Restriction Act, 1949. Hence it must be taken to have been 
used in its ordinary dictionary meaning. If, as already indicated, the term 
‘rent’ is comprehensive enough to include all payments agreed by the
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tenant to be paid to his landlord for the use and occupation not only of 
the buildings and its appurtenances but also of furnishing, electric instal
lations and other amenities agreed between the parties to be provided by 
and at the costs of the landlord, the conclusion is irresistible that all that 
is included in the term ‘rent" is within the purview of the Act and the 
Rent Controller and other authorities had the power to control the same. 
As such, where the tenant has agreed to pay the house-tax alongwith the 
rent there is no escape from the Conclusion that the said tax did form part 
of the rent and in the absence of the tender of the same there was no 
legal or valid tender and the tenant cannot escape the liability of eviction 
under the provision of section 13 of the Act. ' (Paras 4 & 5).

Civil Writ Petition under Articles 226/227 of the Constitution of India 
praying that : —

(a) that this Hon’ble Court may be pleased to issue a writ of 
Certiorari or any other appropriate writ, direction or order, 
calling for the relevant records from the respondents and after 
perusing the same this Hon’ble Court may be pleased to quash 
the impugned order Annexure P. 3 passed by respondent No. 1;

(b) that this Hon’ble Court may be pleased to issue an ad interim 
writ, direction or order staying further proceedings pending 
before respondent No. 2 in pursuance to the impugned order 
Annexure P. 3;

(c) that the petitioner may be exempted from filing certified copies 
of Annexures P. 1 to P. 3 as the same cannot be made readily 
available;

(d) that such other interim/final relief may be granted to the 
petitioner as it may appear to this Hon’ble Court to be just, fair 
and proper in the circumstances of the case; and

( f ) that the costs of the writ petition may be awarded to the peti
tioner.'

H. L. Sarin, Sr. Advocate with M. L. Sarin, Advocate and R. L. Sarin, 
Advocate, for the Petitioner.

A. N. Mittal, Advocate with Viney Mittal, Advocate for Nos. 3 and 4, 
for the Respondent.

JUDGMENT

I. S. TIWANA, J.

(1) The short but interesting controversy raised in this petition 
under Article 226 of the Constitution of India relates to the question
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as to whether/if by a stipulation between the landlord and tenant, 
the tenant agrees to pay house tax imposed by a Municipal Com
mittee along with rent for the use and occupation of the demised 
premises, the said tax forms part of the rent or not. In order to 
appreciate the contention raised, the following facts deserve to be 
noticed.

(2) The petitioner-landlady brought an application under 
section 13 of the East Punjab Rent Restriction Act, 1949 (for short, 
the Act) as amended and applicable to the State of Haryana for the 
eviction of the respondent-tenants on two grounds (i) non-payment 
o f , rent and (ii) subletting. The Rent Controller (S. D. O. Civil) 
and the appellate authority (Deputy Commissioner) upheld the 
above-noted stand of the petitioner and ordered the eviction of the 
respondents. However, on revision the Financial Commissioner (H), 
—vide his impugned order dated February 25, 1976 (Annexure P. 3) 
through rather queer reasoning held that the house tax (Rs. 5.40 
per annum) did not form part of the settled rent (Rs. 1,450 per annum) 
as the said rent had not been increased to that extent in terms of 
section 9 of the Act. The following observations made by the 
Financial Commissioner clearly depict the process of reasoning 
adopted and the conclusion recorded by him: —

“It would make no difference even if the landlord showed that 
the tenant had agreed to pay such rates, cesses and taxes. 
In certain circumstances rates, cesses or taxes are under 
section 9 permitted to be incorporated in rent through an 
increase in it; and if the rent thus increased lawfully is 
not paid, a tenant may be evicted. But a landlord cannot 
evict a tenant under section 13 of the Act on account of 
the non-payment merely of rates, cesses .and taxes even 
if such rates, cesses and taxes were of the type on account 
of which rent could have been legitimately increased, but 
was not. In this case, therefore, the Rent Controller hav
ing found that the rent due was only Rs. 1,450 per annum 
and the due rent with interest and costs having been paid, 
the tenant could not be evicted even if it be presumed 
that he had agreed to pay the house tax also and not paid 
it.”

(3) After hearing the learned counsel for the parties, I find it 
difficult to sustaih the impugned order. It is no doubt true that
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the respondent-tenants tendered the amount of rent (at the rate of 
Rs. 1,450 per year) along with interest and costs on the first date of 
hearing and on that account if it is held that the house tax did not 
form part of the rent, the ground of “non-payment of rent” dis
appears but I find in this case that the house tax in question did 
form part of the rent and thus the tender made by the respondents 
does not save their eviction. It deserves to be noticed here that the 
case as pleaded by the parties, does not at all attract the provisions 
of section 9 of the Act. It is no body’s case that the house tax in 
question had been imposed by the Municipal Committee subse
quent to the creation of the tenancy in favour of the respondents, 
and therefore, in .order to recover or to ask for the payment of the 
same, the petitioner should have increased the “settled rent” in 
accordance with section 9 of the Act.

(4) On the other hand, the precise case pleaded by the petitioner 
throughout was that right from the beginning or inception of the 
tenancy the respondent-tenants had agreed to pay house tax along 
with the above-noted rate of rent. The stand taken by the respon
dents that they had not agreed to pay the house tax has been clearly 
negatived by both of the subordinate authorities i.e. the Rent 
Controller and the appellate authority by recording a firm finding 
that the respondent-tenants had agreed to pay the said tax along 
with rent. In the light of this finding it was further held that the 
tender made by them was not proper and complete. To my mind, 
the matter appears to be completely settled against the respondents 
by the following observations of the Supreme Court in Karani 
Properties Ltd. v. Miss Augustine (1) where in the question as to 
whether if by a stipulation between the landlord and the tenant 
the landlord agrees to provide for additional amenities, like electric 
power for consumption and such other facilities, the charges for 
the same would form part of the rent under the West Bengal Pre
mises Rent Control (Temporary Provisions) Act, 1950 was answer
ed as under: —

“The term ‘rent’ has not been defined in the Act. Hence it 
must be taken to have been used in its ordinary dictionary 
meaning. If, as already indicated, the term “rent” is 
comprehensive enough to include all payments agreed by 
the tenant to be paid to his landlord for the use and 
occupation not only of the buildings and its appurtenances

(1) AIR 1957 S. C. 409.
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but also of furnishing, electric installations and other 
amenities agreed between the parties to be proyided by and 
at the costs of the landlord, the conclusion is irresistible 
that all that is included in the term “rent” is within the 
purview of the Act and the Rent Controller and other 
authorities had the power to control the same.”

"  ' I

(5) It is not a matter of dispute between the parties that in 
the Act too, no definition of “rent” has been provided for. Thus, 
in view of the above observations and the firm findings rec6rded by 
the trial Court and appellate authority that the respondent-tenants 
had agreed to pay house tax along with the rent there is no escape 
from* the conclusion that the said tax did form part of the rent 
and in the absence of the tender of the same there was no legal or 
valid tender and the respondents cannot escape the liability of eviction. 
In the light of his conclusion of mine, the reference made by the 
learned counsel for the respondents to the two Single Bench judg
ments of this Court in Hari Krishan v. Dwarka Dass, (2) and 
Smt. Kirpal Kaur v. Bhagwant Rai, (3) dealing with the cases 
where the house tax had been levied or assessed subsequent to the 
creation of tenancies and thus could not be recovered along with 
rent unless the same (rent) had been increased in terms of section 9 
of the Act has no relevance to the facts of this case. The submis
sion of' the learned counsel that even if the impugned order Anne
xure P. 3 suffers from the above-noted infirmity, the same cannot 
be interferred with in exercise of this extra ordinary jurisdiction 
under Article 226 of the Constitution is devoid of merit for the short 
reason that the said order suffers from a mistake on the face of the 
record and cannot be sustained.

(6) I, thus allow this petition and while setting aside Annexure 
P.3 restore that of the appellate authority. The petitioner is also 
held entitled to the costs of this litigation which I, determine at 
Rs. 300.

H. S. B.

(2) 1969 P. L. R. 30.
(3) 1969 P.L.R. 238.


