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before taking cognizance of the case can direct the police to under-
take investigation in the complaint. 1ln that case the police oiticer
would be performing all those powers of investigation which he
would be entitled to while investigating a cognizable case as per
the provisions given in Chapter XII of the Code. All these provi-
sions, however, do not contemplate any direction by the IMagistrate
to the police to register FIR. With these observations, we return
the reference to the single Bench.

J.S.T.

Before Hon'ble G. S. Singhvi & T. H. B. Chalapathi, JJ.
DALIP SINGH & OTHERS,—Petitioners.

versus

THE FINANCIAL COMMISSIONER-CUM-SECRETARY TO
GOVERNMENT, HARYANA & OTHERS,—Respondents.

C.W.P. No. 5781 of 1994
26th July, 1995

Displaced Persons (Compensation & Rehabilitation) Act, 1954—
Ss. 8-A, 22, 24 & 33—Displaced Persons (Rehabilitation and Compen-
‘sation) Rules, 1955—Rls. 90(15), 92—Constitution of India, 1950—
“Arts.  226/227—Cancellation of allotment due to non payment of
mortgage amount—Allotment set aside by Chief Settlement Com-
missioner—Earlier sale of property by auction to be deemed vOid—
Order of restoration of property after lapse of 8 years is proper—
Power of Chief Settlement Commissioner under section 24(1) is mot
subject to provisions of Rule 92—Original order passed by the
‘Managing Officer is liable to be declared void ab initio—Direction to
refund the proportionate amount cannot be termed as illegal or
‘arbitrary and infact advances justice between the parties—Right of
-displaced persons to custodian property, stated.

Held. that a plan reading of Section 8-A and in particular sub-
section (2) thereof shows that the Parliament intended to make a
provision for recovery of the mortgage amount in respect of the pro-
‘perties abandoned bv the displaced ppersons in the West Pakistan
which on the date of their migration to India were subject to mort-
-gage in favour of a person who is not resident of ITndia. This provi-
.sion nowhere sveaks of automatic cancellation of allotment made in
favour of a disolaced person on account of non-payment of the
mortgage amount.

(Para 10)
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Further held, that this Court has consistently tak iew
that an allotment made in favour of a dispiacedypersgrri gﬁino‘lltub\t
cancelled due #o the non-payment of mortgage money. We are in
respectful agreement with the views expressed in the judgments
and we hold that action of the Managing Officer in ordering cancella-

tion ull ;l'le allotment made in iavour or Sunder Singh was without
Jurisdiction and void ab initio.

(Para 14)

‘ Further held, that the powers vesting in the Chief Settlement
C,o.mmlssmn.er are wide and pervasive and he is entitled to exercise
this power in case where the appeal has been rejected by the compe-~
tent authority under section 22 or even where no appeal has been
preferred. The use of the expression “may at any time call for the
record” is clearly indicative of the legislative intendment to clothe
thg Chief Settlement Commissioner with the power to pass an appre-
priate order where he finds that the order passed by a subordinate
authority suffers from an illegality or which is otherwise improper,
The order dated 26th September, 1968 will be deemed to have been
passed by the Chief Settlement Commissioner in exercise of his
power under section 24 of the Act and we find ample justification
for such exercise of power by the Chief Settlement Commissione:

hecause the initial order passed by the Managing Officer on 27th
sSeptember, 1960 was a nullity,

Held, with the settling aside of the cancellation of allotment made
in favour of the father of respondent No. 3 all subsequent proceed-
ings taken by the authorities will be deemed to have been rendered
without jurisdiction,

(Paras 15 & 16)

fPurther held. displaced persons (Rehabilitation and Compensa-
tion) Rules, 1955 have been framed by the Central Government for
giving effect to the provisions of 1954 Act. Status of these rules is
that of a subordinate legislation. One of the well recognised canons
of interpretation is that a delegated legislation or subordinate legisla-
tion cannot prevail over the substantive legislation. Therefore, any
provision contained in the Rules of 1955 cannot affect the provisions of
1954 Act. If at all there is an inconsistency between the Act and
the Rules, the former will prevail as against the latter. It we
examine Section 24 of the Act and Rule 92 of 1955 Rules in the light
of the above principles. we have little hestitation in rejecting the
argument of the learned counsel that the power vesting in the Chief
Settlement Commissioner under section 24 is controlled by or is
subject to the provisions of Rule 92. There is no warrant for res-
tricting the scope of the power vesting in the Chief Settlement
Commisisoner by sholding that the conditions contained in Rule 92
must he satisfied before that power can be exercised.

(Para 17)
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- Further neid, wat a look at the prayer made by the peuitioners
0 tneir apgiicanon aated Zosth Lecewoer, 194 snows tady Lne peir-
uoners naua prayed lor setung aside tne cancellatnon of sale and in
tne acternanve they had prayed inat tne area originaily weionging
to respondent No. s may pe withdrawn. in our opinion, on accounbo
Ol maxing an alternauve prayer tne petiiloners caniot pe demed a
Tigny 1o cnauenge the leganty ot the orders passed by the rinanciai

comimissioner,
(FPara l4)
{

~ lurther held, that the original order passed by the Muanaging
Officer on 27th September, 19ov was void av iniio and the Cniet
>ettiement Commissioner was right .in setting aside the said can-
cellation of allotment, the directions given py the Financial Com-
missioner lor restoration of a portion of land to respondent No, 3
and protecting the remaining land of the petitioners with a furthex
direction to the authorities to refund the proportionate amount ol
auction money cannot be termed as illegal or arbitrary or unreason-
able. Rather it is an order by which substantial justice has been
done between the parties, but the result of the order passed by the
Financial Commissioner is that respondent No. 3 will continue to
enjoy the benefit of allotment made in favour of his father, who
was admittedly a displaced person and the petitioners will also
enjoy remaining property.

(Para 18)

A. S. Cheema, Sr. Advoeate, Ms. Gurmit Kaur, Advocate with
him, for the petitioners.

Rajiv Narain Raina, Dy. Advocate General, Haryana, for
Respondent Nos. 1 and 2.

C. L. Ghai, Advocate, for respondent No. 3.
JUDGMENT

G. S. Singhvi, J.

(1) Both these petitions are directed against order dated 24th
March, 1994 passed by the Financial Commissioner and Secretary to
Government of Haryana. Rehabilitation Department, under Section 33
of the Displaced Persons (Compensation and Rehabilitation) Act,
1954, and, therefore, the same are being decided by a common order.

Singh, Balkar Singh and Sardar Singh, with a grigvan.ce that t}}c

(2) C.W.P. No. 5781 of 1994 has been filed by Dalip Singh, Amrik
order passed by the Financial Commissioner and Secretary to Go-
vernment of Haryana (Rehabilitation Department) on 24th March,
1994, declaring that the land under mortgage should be restored to
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respondent No. 3 and the remaining area of the disputed land should
remain with the petitioners, is erroneous in law. The petitioners
have stated that on account of the failure of respondent No. 3
Kharak Singh to deposit the mortgage debt, which stood in the naixe
of Muslim nationals, prior to the partition, in respect of the land
allotted to him, the Managing Officer (Redemption) cancelled the
allotment of 4 Standard Acres and 9 Units of land,—vide order dated
27th September, 1960 and this order was implemented,~vide muta-
tion No. 522 dated 9th February, 1962 whereby the property came to
be recorded as custodian property. This parcel of land was put to
auction along with other lands and being highest bidders at the auc-
tion held on 15th January. 1964 and 10th February, 1964 by Tehsildar-
cum-Managing Officer, Thanesar (Kurukshetra). the petitioners got
the disputed land. The sale made in their favour was confirmed and
mutation was also sanctioned in their favour by the competent
authority. After about three yvears of the confirmation of the sale.
respondent No. 3 filed an appeal against the cancellation order dated -
27th September. 1960 under Section 22 of the Displaced Persons
(Compensation and Rehabilitation) Act. 1954 (hereinafter referred
to as ‘the Act’). This was dismissed bv the Appellate Authority, but
on a revision filed by respondent No. 3 under Section 24 of the Aci,
the Chief Settlement Commissioner passed order dated 26th Septem-
her, 1968 directing that if the allottee pays the mortgage amount, the
land retrieved in compliance with the order of the Managing Officer
should be restored. According to the petitioners, respondent No. 3
deposited the mortgage amount and got a reference made from the
Tehsildar (Sales)-cum-Managing Officer on 24th September, 1974
seeking cancellation of sale of land made in their favour on i0th
Februarv, 1964. and thereunon the Deputy Secretary (Rehabilitation)-
cum-Settlement Commissioner. Haryana. passed the order dated
24th October, 1974 cancelling the sale and ordered restoration of the
possession to respondent No, 2. Revision Petition filed by the peti-
tioners has heen dismissed by the learned Revisional Authority —wvida
impugned order dated 24th March, 1094,

(2) While challenging the impuened orders. the vetitioners have
caontended that the sale of the land made in favour of the vetitionei=
had become final and the Settlement Commissioner was left with no
anthoritv to cancel the auction sale hv exercising the powers under
Qoction 33 of the Act and no annulment of the sale could be made
excent after follawing the procedure preseribed in Rule 02 of the
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Displaced Persons (Rehabilitation and Compensation) Rules, 1955
(hereinafter referred to as ‘the Rules”.

(4) Another contention of the petitinners is that the order pass-
ed in the vear 1960, cancelling allotment made in favour of respon-
dent No. 3. could not have heen nullified after a lapse of more than

one decade and no order prejudiciallv affecting the rights of the
bono fide purchasers could be passed. -

(5) In their reply respondent Nos. 1 and 2 stated that land
measuring 4 Standard Acres 9 TInitc (50 Kanals), which was allotted
to Sunder Singh son of Bura Mal (father of respondent No. 3) was
cancelled due to the non-payvment. of mortgage amount. Against this
resvondent No. 2 filed an abpeal and then a revision petition. which
was accepted hv the Chiaf Settlement Cammissioner on 26th Septem-
her. 1088  Tn the meantime Iand measnring 17 Kanals and 4 Marlas
was put on auvction on 10th Fehruarv 1064 and beings the highest
hidders sale certificates were icened in favour of the petitioners
nnder Rule 00(1R) of the Rplec. Thie anetion was set aside bv the
Nenutvy  Secrefarv  (Rehabhilitationd-rim-Settlement Commissioner
haecanse the cancellation of tha allatment which was made in favour
nf the father of resnandent Na_ 2 wae itcelf void, Further case of
the reannndentc je that in terme of Qaptinn 8-A of 1954 Act, the non-
navment of martoace amannt can'd hava enabled respondents Nos. 1
and 2 to male recaverv of the enid amnunt g arrears of land revenue,
Wit the allatment made in favaur of @under Singh could not have
heen cancellad. and therefare thae arder naysced hv the Chief Settle-
ment Commicdioner on 20t4h Tine 1082 wag verfectlv instified. The
resnondents have nleaded that the imnuoned arders do not suffer
from anv error of law venuirine interference hv this Court.

(RY Facta of MWD N, ORRE AF 1004 are almost jdentical. Onlv
Aiffaranca ic $that +he petitinnere in thic caca had mirchaced the 1and
at  the auetian hald an 184h Tannarv 108R - Tn 5l other aenecis
thaie page i« cimilar tn that of the netitinners in CW.I, No. 5781 of
1004

7 MMy Prot panfantion tecad Ghyi A8, Cheema is that the
Miaf Cotdlarmant ammiceinnar wwae nnt acted with anv nower to
mrir! #he  eaneellatinn of martenge  which was ordered  hv  the
R mnmine MFCron ag povle ne in the vaor 1080 Shri Cheema aroned
Mnt #h marean vmdar Santinn 08 of tha Act nanld have been exercised
Yer 4laa Ameallatn Artharibe anle an @Tine of an appeal within the

o
neriod of Limitation and pe na annan! wae filed bv respondent No. 2
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within the period of limitation. the order passed by the Managing
Officer became final and it could not have been set aside by the
Chief Settlement Commissioner in the year 1968. Second conten-
tion of Mr. Cheema is that the petitioners who had purchased the
land at an open auction and who had paid the entire price could
not have been deprived of their rights in the property merely
because at a subsequent point of time the Chief Settlement Com-
missioner had allowed respondent No. 3 to deposit the mortgage
amount. He further argued that cancellation of the auction after a
period of 10 years of its confirmation suffers from patent arbitrari-
ness, and, therefore, the orders passed by the Deputy Secretary as
well as the Financial Commissioner should be quashed. Mr. Rajiv
Raina and Mr. C. L. Ghai supported the impugned orders. They
argued that under Section 8-A of the Act of 1954, which has been
given retrospective effect, the cancellation of the allotment made in
favour of the father of respondent No. 3 was itself void and, there-
fore, the Chief Settlement Commissioner did not commit any illega-
lity in sefting aside the cancellation order. Mr. Ghai invited our
attention to the prayer made by the petitioners in their petition
dated 28th December. 1974 and argued that when the petitioners had
themselves made an alternative prayer that the areas originally
belonging to respondent No. 3 may be withdrawn without affecting
the entire sale, they cannot now make a grievance against the orders
passed by the Financial Commissioner.

(8) Displaced Persons (Compensation & Rehabilitation) Act, 1954
was enacted by the Parliament to provide for the payment of coin-
pensation and rehabilitation grant to displaced persons. In the
vear 1968-—this Act was amended by Amending Act No, 17 of 1968
with a view to make provision for recovery of the mortgage amount
in respect of the properties which were left by the displaced persons
in West Pakistan. Therefore, by the Amending Act Section 8-A has
heen inserted giving an option to the displaced persons either to
retain the property on their paying in cash amount deductible from
the compensation or to surrender the portion of the property of a
value equivalent to the amount of such deduction and on their failure
to make the payment, the amount has heen made recoverable as
arrears of land revenue. Section 8A, which is relevant in this case.
is reproduced below -

“gA. Payment of compensation in cases of mortgage
properties.—

(1) Where any compensation is payable fo any displaced per-
son in lieu of property ahandoned hyv him in West Pakistan
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which on date of his migration froon West Pakistan was
subject to a mortgage in favour of a person who is not
resident in India, the Settlement Commissioner shall, after
giving a reasonable notice,to the displaced person, deter-
mine the principal sum for which the property was so
mortgaged and such portion of the principal sum so deter-
mined as bears the same proportion as the compensation
payable to the displaced person bears to the value of the
vertified claim of the displaced person in respect of that
mortgaged property shall be deductible from the compen-
sation payable in respect of the mortgaged property :

Provided that where compensation has been paid to any dis-
placed person without such deduction having been made.
the displaced person shall pay to the Central Government
the amount of such deduction within three months of the

determination thereof or such longer period as may be
prescribed.

Provided further that where compensation has been paid to
any displaced person by sale or any other mode of trans-
fer to him of any property from the compensation pool.
the displaced person may, within the aforesaid veriod of
three months or, as the case may be. within the aforesaid
prescribed period—

(a) either retain the property on his paying in cash the
aforesaid amount, or

(b) surrender a portion of that property of a value equiva~
lent to the amount of such deduction, such value being
determined by the Settlement Commissioner in {he
prescribed manner.

(2) If any displaced person fails to pay any amount which is
liable to be deducted from his compensation under sub-
section (1). or fails to surrender the property of the value
equivalent to such amount, such amount may be recovered
in the same manner as an arrear of land revenue.”

(M Rule 90(15) and Rule 92 of 1955 Rules, on which reliance has
heen placed by the learned counsel for the petitioners, are also re-
produced below :—

“90. Procedure for sale of property by py.bli,c auction.~~
ET ok Aok ok Hook #%
ek ek ok ek ik %%
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(15) When tne puichase price has been iealised in iuil irowm

92,

the auction purchaser, the Managing Oricer shall issue to
nim as sale certificate in the form specined in  Appendix
XXXl or AXXIII, as the case may be. A certined copy
ol the sale certiiicate shali be sent by hiw to the Regisleriny
Otficer within the local limils of whose jurisciction the
whole or any part of the property to which the certilicute
relate is situaled. 1f the auction purchaser 1s a displaced
person and has associated with himmsell any other dispiac-
ed person having a verified whose net compensation is to
be adjusted in whole or in part against the purchase price,
the sale certiricate shall be made oul jointly in the name
ol all such persons and shall specity the extent of interest
of each in the property.

Procedure jor setting aside a sale.—Where a person
desires that the sale of any property made under rule 0
or 91 should be set aside beCause of any alleged irregu-
larity or fraud in the conduct of sale (including in the case
of a sale by public auction in the notice of the sale) he
may take an application to that eflect io the Setilement
Commissioner or any officer, authorised by him in this
behall to approve the acceptance of the bid or tender, as
the case may be.

(2) Every application for setting aside a. sale under this rule

shall be made—

(a) Where the sale is made by public auction, within seven

days irom the date ol the acceptance of the bid ;

(b) Where the sale is made by inviting tenders, within seven

days from the date when the tenders were opened.

(3) If after consideration of the facts alleged, the officer to

whom the application is made under this rule is satisfied
that any material irregularity or fraud has been committed
in the publication or the conduct of the sale, he may make
an order that the property be reauctioned or be resold by
inviting fresh tenders, as the case may be :

Provided that no sale can be set aside under this rule unless

upon the facts proved such officer is satisfied that the
applicant has sustained substantial injury by reason of the
irregularity or fraud, as the case may be.
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(4) Notwithstanding anything contained in this rule, the
Settlement Commissioner may, ol his own motion, sei
aside any sale under this chapter if he is satished that any
material irregularity or iraud which has resulted in «
substantial injury to any person has been committeda in
the conduct of the sale.”

(10) A plain reading of Section 8A and in particular sub-section
(2) thereof shows that the Parliament intended to make a provisiosn
for recovery of the mortgage amount in respect of the properiies
abandoned by the displaced persons in the West Fakistan whniCh on
the date of their migration to India were subject to mortgage
favour of a person who is not resident of India. This provisich
nowhere speaks of automatic canceilation of allotment made n
favour of a displaced person on account ol non-payment ol the
mortgage amount.

(11) This provision became subject-matter of interpretation
before this Court in Budha Ram v. Behart Lal and others (1), and
after making a reference to Section 8A this Court rejected an argu-
ment advanced by the appellant that the Rehabilitation Authorities
were fully justified in cancelling the allotment made in favour of
displaced persons on the ground that the lands left by such persons
in West Pakistan were under mortgage with Muslims and the mort-
gage money had not been paid by theni to the Rehabilitation Autho-
rities. While rejecting the contention this Court obgerved: —

“There is no merit in this contention. The provisions of S. 8-A
quoted above do not show that the Managing Cfficer nad
any power vested in him to cancel the allotment made in
favour of the displaced person on account of non-payrment
by him of the mortgage money. All that the section laid
down was that in a case where it was found that a displac-
ed person had mortgaged his land to the Muslims 1
Pakistan and had come over to India and land had to be
allotted to him. then a notice would be issued to him by
the Settlement Commissioner for determining the princi-
pal sum for which the property was so mortgaged. Alter
having asctertained that, such portion of that amount as
bore the same proportion- as the compensation payable to
the displaced person bore to the value of the verified claim

(1) (1969) 71 P.LR. 93.
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of the displacea persun in respeci of chat wurtgaged pro-
perty, would be deduciea irom ine Loinpensation payable
on account oi the uiortgaged pioperty. in a case wWhere
compensation had aiready rcen paid 1o the displaced per-
son without any such deduction having been made (which
would be the position in severai cases, because this section
8-A was introduced in the main Act only in 1968 but with
retrospective effect), the displaced person was given the
option to pay the amount due from him within three
mounths of the date on which the said swount was deter-
mined. Where the displaced person had been given cori-
pensation by means of transfer of property to him out of
the compensation pool, he was given the alternutive either
to (a) retain the property givea to him and pay the amount
due in cash ; or (b) surrender a part of the property
equivalent to the amount due; the authorities had been
given the power to recover the said amount as arrears of
land revenue. These provisions could not be constructed
to mean that he authoritics were entitled to cancel the
allotment for the non-payment of the mortgage money.
No such power was given to the Managing Oificer under
this section. A dellnite procedure has been prescribed in
this section which is to he [ollowed by the authorities con-
cerned and after complying with the same, they are
authorised to recover ithe amount due from the displaced
person as arrears of land revenue but only if he does not
pay the same or surrender the property of the value
equivalent to that amount. That recovery, of course, can
be made by selling the property allotted or any other pro-
perty or by any other mode mentioned in Section 67 of
the Punjab Land Revenuc Act, 18877

(12) In Summa Ram and another v. Chain Singh and others (2).
this Court applied the aforesaid observations made in Budha Ram’s
case (supra) in a matter where only part of the allotment Was.can-
celled due to non-payment or mortgage amount. A learncd Smgl’e
Judge of this Court held that the observations made in Budl.w Ra:n s
which were based on the provisions of Section 8-A

case (supra), . :
applicable where the cancellation is of the whole

would be equally

(2) A.LR. 1971 Punjab and Haryana 250.
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of the land allotted or only part of it. In Gopal Chand and others
v. The Financial Commissioner, Revenue and Secretary to Govern-
ment, Haryana and others (3), a learned Single Judge of this Court
held that failure o the allottee to pay the amount or surrender a
part of the property could entitle the authorities to recover the
mortgage amount under Seclion 8-A (2) as arrears of land revenue
but they had no jurisdiction to cancel a part of the allotment and
an order passed for cancellation of the allotment made in favour of
the displaced persons only on the ground of non-payment of mort-
gage amount would be illegal and without jurisdiction. The learned
Judge further held that if the cancellation of the allotment is found
to be without jurisdiction, subsequent auction of the property or

issue of the sale certificate will have to be treated as illegal and
void.

(13) In Jagir Singh and others v. The Chief Settlement Commis-
sioner, Punjab and others (4), this Court held that where on cance-
llation of allotment by an illegal order the land was sold in lots and
sale certificates were issued but the Chief Settlement Commissioner
set aside the cancellation of allotment in excrcise of the plenary
powers vested in him under Section 24 of the Act, the auction will
be void ab initio. It has heen further held that even aiter issuance
of the sale certificate in pursuance of the auction the Chief Settle-
ment Commissioner was entitled to set aside the sale under Section
24 of the Act and Rule 90 of the Rules was subject to the plenary
powers of the Chief Settlement Commissioner.

(14) From the above authorities it is evident that this Court has
consistently taken the view that an allotment made in favour of a
displaced person cannot be cancelled due to the non-payment of
mortgage money. We are in respectful agreement with the views
expressed in the above referred judgments and we hold that action
of the Managing Officer in ordering cancellation of the allotment
made in favour of Sunder Singh (father of respondent No. 3) was
without jurisdiction and void ab initio.

(15) Argument of the learned counsel for the petitioners that
the Chief Settlement Commissioner could not have set aside the
cancellation of allotment because no appeal was preferred by respon-
dent No. 3 within the period specified in Section 22(1) of the Act.is,

(3) A.IR. 1981 Punjab and Haryana 125.
(4) AIR. 1970 Punjab and Haryana 507.
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in our opinion, without merit. Section 22 of the Act provides for
an appeal by any person aggrieved by an order of the Settlement
Ofﬁcgr or a Managing Officer and such appeal is required to be filed
within 30 days with a discretion to the Settlement Commissicner to
condone the delay where the appellant satisfies the Appellate
Authority that he was prevented from filing the appeal in time by
a sufficient cause. Section 23 contains provisions for appeal before
the Chief Settlement Commissioner against the orders of the
Settlement Commissioner or the Additional Settlement Commis-
sioner or an Assistant Settlement Commissioner or a Managing
Corporation. Limitation for filing such an appeal is also 20 days
with a discretion to the Chief Settlement Commissioner to condone
the delay in appropriate cases. Section 24(1) of the Act confers
power of revision on the Chief Settlement Commissioner. By virtue
of this provision the Chief Settlement Commissioner has been
empowered to call for the record of any proceedings under the Act
in which an order has been passed by a Settlement Officer, an
Assistant Settlement Officer, an Assistant Settlement Commissioner,
an Additional Settlement Commissioner, a Managing Officer or a
Managing Corporation. This power can ke exercised by the Chiel
Settlement Commissioner at any time for the purpose of satisfying
himself as to the proprietv and legality of such order and he is
entitled to pass an appropriate order as he may think fit. It is in
exercise of this power that the Chief Settlement Commissioner
passed order dated 26th September, 1968 and declared that in case
the alottee pays the mortgage amount the land be restored to him.
Thereafter, respondent No. 3 deposited the morigage amount and on
a reference made by the Tehsildar (Sales), the Settlement Commis-
sioner set aside the sale effected in favour of the petitioner with a
view to give effect to the order passed by the Chief Settlement
Commissioner. The powers vested in the Chief Settlement Commis-
gioner are wide and pervasive and he is entitled to exercise this
power in case where the appeal has heen rejerted bv the competent
authority under Section 22 or even where no appeal has been pre-
ferred. The use of the expression “may at any time call for the
record” is clearly indicative of the legislative intendment to clothe
the Chief Settlement Commissioner with the power to pass an
appropriate order where he finds that the order passed by a sub-
ordinate authority suffers from an illegality or which is otherwise
smproper. The order Aated 26th Sentember, 1968 will be deethed
to have been passed by the Chief Settlement Commissioner in
exercise of his power under Section 24 of the Act and we find ample



108 LL.R. Punjab and Haryana 1996(1)

justification for such exercise of power by the Chief Settlement
Commissioner because the initial order passed by the Managing
Officer on 27th September, 1960 was nullity.

(16) Wiih  the sefting aside of the caucellation of allotinent
made in favour of the {ather of respondent No. 3 all subsequent
proceedings taken by the authorities will be deemed to have been
rendered without jurisdiction. Shri Cheema may be correct in
stating that at the time of sale of properties in favour of the peti-
tioners no order declaring the cancellation of allotment as void had
.been passed, but that in our opinion cannot make any difference.
If the cancellation of allotment brought atout hv order dated 27th
September, 1960 was void ab initio, declaration to that effect made
by the Chief Settlement Commissioner —vide his order dated 26th
September. 1968 will operate retrospectively, and, therefore the
order passed by the Settlement Commissioner on 24th October, 1974
with a view to give full effect to the directions given by the Chief
Settlement Commissioner cannct ke treated as illegal or arbitrary.
This conclusion of ours is fully suvported kv the judgment of this
Court in Jagir Singh v. Chief Settlement Commissioner (supra).

(17) Argument of Shri Cheema that the cancellation of sale made
in favour of all the petitioners could not have heen set aside with-
out following the procedure in Rule 92 of 1955 Riles. appears to be
attractive btut does not stand a close scrutiny. Admittedly, these
rules have been frarned by the Central Government for giving effect
to the provisions of 1954 Act. Status of these rules is that of a
subordinate legislation. One of the well recogniced canons of inter-
pretation is that a delegated legislatinn or subordinate legislation
cannot prevail over the substantive legislation. Therefore, any
provision contained in the Rules of 1955 cannot affect the provisions
of 1954 Act. Tf at all there is an inconsistency letween the Act
and the Rules, the former will prevail »s against the latter. If we
examine Section 24 of the Act and Rule 92 of 1955 Rules in the
light of the above principles. we have little hesitation in rejecting
the argument of the learned counsel that the power vesting in the
Chief Settlement Commissioner under Section 24 is controlled by
or is subject to the provisions of Rvla 92. Tn our opinion, there is
no warrant for restricting the scope of the power vesting in the
Chief Settlement Commissioner by holding that the conditions con-
tained in Rule 92 must be satisfied befors +that power can be
exercised. Thus. the direction given hv the Chief Settlement Com-
missioner on 29th June, 1968 cannot he declared as illegal or Withqut
jurisdiction. Moreover whrn the order passed by the Chief
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Settlement Commissioner had become final it was obligatory for all
other authorities, including the Settlement Commissioner, to take
steps for the cancellation of the allotrnent/auction of the disputed
property and their actions cannot he treated as nullity. We are
further of the ovinion that with the passing of the order for restora-
tion of property to respondent No. 3 the sale of property by way
of auction and all subsequent actions would be deemed to have
become void and there vas no necessity for compliance with the
requirecment of Rule 92 nf the Rules.

S Gha learnsd ot for rommendors wo. 3. o1, (rEAment of
e- 1or respondent No. 3, that the petitioners
had thems=lves given up their claim regarding the parcel of the
land allotted 4o thn father of respondent No. 2, and, therpforp they
are not entitled to challenge the legality of the order passed by the
Financial Commissioner. A Jlook at the prayer made bv the peti-
tioners in their application dated 28th Docembe er, 197! shows that
the petitioners had prayed for setting aside the cancellation of sale
and in the alternat've they had prayed that the area originally
belonging to respordent No. 8 may be withdrawn. Tn our opinioﬂ,
on account of making an alternative prayer the petitioners cannot
be denied a right to challenge the legality of the orders passed by
the Financial Commissioner. However, in view of our conclusion
that the original ovder passed by the Managing Officer on 27th
Septernber, 1960 was void ab initio and the Chief Settlement Com-
missioner was right in setting aside the said cancellation of allot-
ment, the direction given by the Financial Commiszioner for restora-
tion of a portion of land to resvondent No. 2 and protecting the
remaining Jand of the wetitioners with a further direction to the
authorities to refund the proportionate rmount of auction money
cannot be termed as illegal or arbitrarvy or unremsonable. Rather it
is an order by which substantial justice has been done between the
parties, but the result of the crder passed by the Financial Commis-
sioner is that respondent No. ® will continue to enjoy the benrfit
of allotment made in favour of his father, who was admittedly a
displaced person and the petitioners will also enjoy remaining
property.

(19) For the reasons mecntioned above, both the writ petitions
fail and the same are dismissed.

R.N.R.



