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limits of its jurisdiction, and whether the person alleged to be guilty 
of contempt is within or outside such limits. The conviction under 
the Contempt Act can only be recorded by the High Court and by no 
other Court. Assuming that the Rent Controller is a Court within 
the meaning of Contempt Act, it could submit the papers to the High 
Court for trying the proceedings under the Contempt Act against 
the landlord/petitioner and if it was satisfied that he landlord/ 
petitioner had committed the contempt as delined under the Con
tempt Act, it could convict him. No power vests in the Rent Con
troller to convict the landlord for committing contempt under the 
Contempt Act. The order of the Rent Controller is patently illegal 
and the same is set aside.

(6) The petition is accordingly allowed, but there will be no 
order as to costs.

P.C.G.

Before G. R. Majithia, J.

SHAM DASS BALLA,—Petitioner, 

versus

THE STATE OF PUNJAB AND OTHERS—Respondents.

Civil Writ Petition No. 899 of 1983.

18th September, 1990.

Punjab Municipal Corporation Services (Recruitment & Con
ditions of Service) Rules, 1978—Rls. 1, 14 & Note to Rl. 10—Punjab 
Municipal Corporation Act, 1976—S. 71(2)—Punjab Municipal Act, 
1911—S. 38(2)—Inter-se seniority—Fixation of—Temporary appoint
ment prior to 1978 Rules—Appointment approved from time to 
time by Public Service Commission and State Government till 
regular appointment—Such appointment—Not purely provisional 
but ad hoc appointment followed by regular appointment—Ad hoc 
service is to be counted for purpose of seniority—Note to Rl. 10— 
Interpretation of—Narrow construction—Applies only to purely 
provisional appointment and not ad hoc appointment followed by 
regular appointment—1978 Rules operate prospectively.

Held, that the period of temporary appointment ought to have 
been considered for fixing the seniority. (Para 13)
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Held, that there is nothing in the language of Section 71 of the 
Punjab Municipal Corporation Act, 1976 to empower the State 
Government either expressly or by necessary implication to make 
a rule retrospectively. Hence, 1978 Rules are inapplicable to the 
instant case. These are prospective and not retrospective. The 
ad hoc sendee followed by regular appointment has to be counted 
for the purpose of seniority. (Paras 15 & 17)

Held, that note to Rule 10 of the Punjab Municipal Corporation 
Services (Recruitment & Conditions of Service) Rules, 1978 deals 
with purely provisional appointments made as a stop-gap arrange
ment. It does not deal with ad hoc appointments made in con
formity with rules followed by regular appointment. Period of 
ad hoc appointment followed by regular appointment is to be counted 
towards seniority as held by the Apex Court in The Direct Recruit 
Class II Engineering Officers’ Association case. The note has not 
to be interpreted to mean that it applies to ad hoc appointments 
also. If it is applied to ad hoc service, it will be hit by the vice 
of arbitrariness and has to be struck down as violative of Article 14 
of the Constitution. A narrow construction has to be placed on 
this rule to uphold its validity. The footnote appearing under 
rule 10 of the Rules applies to only purely provisional appointment 
and not temporary appointment followed by regular appointment.

(Paras 16 & 17)
Petition under Articles 226 of the Constitution of India praying 

that a writ of Certiorari, Mandamus or any other suitable writ, 
direction or order be issued :—

(i) summoning the complete records of the case;
(ii) quashing the order at Annexure ‘P-11’ ;
(iii) it be declared that the petitioner is senior to Respondent 

No. 3;
(iv) it is further prayed that pending the disposal of the writ 

petition, the operation of the order at Annexure ‘P-11’ be 
stayed;

(v) the Hon’ble Court may also grant any other relief deemed 
just and fit in the circumstances of the case;

(vi) costs of this petition be also awarded.
(vii) requirement regarding service of advance notice be dis

pensed with;
(viii) constitution regarding filing of certified copies of the 

Annexures be also dispensed with.
J. L. Gupta, Sr. Advocate, with Mr. T. S. Bagga, Advocate, for the

Petitioner.
S K. Sayal, DAG, Pb., P. S. Patwalia, with Anuj Raura, Advocates,

for the Respondents.
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JUDGMENT

G. R. Majithia, J.
(1) The petitioner has impugned the order of respondent No: 1 

dated January 20, 1983 fixing his seniority below Shri S. S. Bhalla, 
respondent No. 3, as Corporation Engineer.

(2) For appreciating the controversy which is to be resolved, a 
brief reference to the relevant facts is necessary : —

The petitioner was selected for the post of Municipal Engineer 
(Public Health) advertised by the Municipal Committee, Amritsar 
and,—vide order dated March 22, 1969, he was appointed [or three 
months or till a substitute recommended by the Punjab Public 
Service Commission (hereinafter referred as the ‘Commission’), 
whichever was earlier. Petitioner’s temporary appointment was 
extended from time to time with the approval of respondent No. 1 
and the Commission. The details of the approvals by the Commission 
as well as by the Punjab Government for each extension are given 
below : —

Sr. Period 
No.

Concurrence 
of the
Commission

Approval of 
Secretary, Local 
Government

1. 22-3-69 to 22-6-69 (Ch. 71EA(L)/393/ 
69/8127, dt. 19-4-69

(Ch . 51) Nemo 
No. 1589-CI(ASOI) 
69(7116, dt. 18-3-69

2. 23-6-69 to 22-9-69 (Ch. 87)-do-/ 
13451, dt. 27-6-69

(Ch. 95) 8494-CI 
(ASO-I)-69/8034, 
dt. July/69

3. 23-9-69 to 22-12-69 (Ch. lII)-do-/25684, 
dated 7-11-69

(Ch. 109) 130057-CI 
(ASO-I)-69/385, 
dated 7-11-69

4. 23-12-69 to 22-3 70 (Ch. 123)-do-4 890, 
dt. 4-3-70 upto 
28-2-70

(Ch. 143) 4072-CI 
(ASO-I)-70, dated 
20-4-70

The petitioner was confirmed as Municipal Engineer (Public Health) 
by the Municipal Committee, Amritsar with effect from July 12, 
1969,—vide resolution No. 749 dated October 19, 1970.
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(3) The petitioner was selected as Municipal Engineer (Public 
Health) by the Commission and his selection was approved by res
pondent No. 1,—vide orders dated May 4/6, 1910. He was appointed 
on regular basis. It was also stated in the order that the Governor 
of Punjab accorded approval to the extension in temporary appoint
ment of the petitioner as Municipal Engineer (Public Health) for a 
further period with effect from March 23, 1970 to the date of his 
appointment on regular basis.

(4) Shri S; S. Bhalla, respondent No. 3, was appointed as a Muni
cipal Engineer in the Building and Roads Branch or Municipal Com
mittee, Amritsar by an order dated January 21, 1970, by respon
dent No. 1. He was confirmed with effect from January 29, 1970 by 
the Municipal Committee, Amritsar,—vida its Resolution No. 1380, 
dated March 29, 1971.

(5) In 1976, respondent No. 1 constituted the Municipal Service 
of Engineers. The petitioner and respondent No. 3 were found suit
able for appointment to the Municipal Service. A tentative seniority 
list was issued by respondent No. 2 on December 23, 1976. Petitioner’s 
name appeared at serial No. 1 while that of respondent No. 3 appeared 
at serial No. 2.

(6) In 1977, Municipal Corporations of Amritsar, Jalandhar and 
Ludhiana were constituted. The petitioner and respondent No. 3 
were considered to be the members of the Service of the Corporation. 
A tentative seniority list of the Corporation Engineers was issued by 
respondent No; 1,—vide letter-dated October 12, 1979. In this list, 
the petitioner’s name appeared at serial No. 1 and that of respondent 
Nh. 3 at serial No. 2. The seniority was fixed after considering the 
representation moved by respondent No. 3.

(7) Respondent No. 3 again filed reoresenlation against the fixa
tion of his seniority below the petitioner. The representation was 
accepted by respondent No. 1 and,—-y id,? order dated January 20, 1903, 
the petitioner was informed that respondent No. 3 had been declared 
senior to him. The representation of respondent No. 3 was accepted 
principally on the ground that the period spent by the petitioner on 
provisional appointment could not be counted towards his seniority 
in view of the provision of Rule 10 read w^h Rule 14 of the Punjab 
Municipal Corporation Services (Recruitment and Conditions of 
Service) Rules, 1978 (hereinafter referred to as the Rules). It is the 
validity of this order which has been challenged in this writ petition.
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(8) Separate written statements were fled on behalf of respon
dents No. 1 and 2, and No. 3.

(9) Respondents No. 1 and 2 defended the impugned order on 
the ground that the provisional appointments of the petitioner for a 
period of three months each were made as stoptgap arrangement, 
which was never approved by the Commission and'the State'Govern
ment. Strictly speaking, petitioner’s appointment before May 4/6, 
1970 was purely ad hoc and was formalised with the approval of the 
State Government to regularise the payment of salary etc. to him. 
He could not be given any benefit whatsoever for the period prior to 
his regular appointment. The serviee rendered in peace-meal cannot 
be counted towards determination of his seniority as per proviso to 
Rule 10 of the Rules. The action of the Municipal Committee in 
confirming the petitioner against the post of Municipal Engineer 
(Public Health) was invalid since the Municipal Committee -was hot 
competent to confirm the petitioner except With the prior approval 
of the State Government under the repealed Section 38(2) Of the 
Punjab Municipal Act, 1911. Respondent No. 3 justified the fixation 
of his seniority above the petitioner on the-grounds stated by respon
dents No. 1 and 2 in their written statement.

(10) It is to be resolved in the first instance whether the con
tinuous temporary appointment of the petitioner by the Municipal 
Committee, Amritsar was made with the approval o f the Commission 
and the State Government. It becomes necessary because respon
dent No, 1 has denied this fact and I will reproduce the denial ih the 
language of respondent No. 1 : —

“2. xxx xxx xxx The earlier provisional /con
tractual appointments of the petitioner for a period Ofthree 
months or less were made as a stop-gap arrangement which 
was never approved by the Public Service ©ornmission and 
the State Government. Strictly speaking, appointment of 
the petitioner before 4th/6th May, 1970 was purely'ad hoc 
and was formalised with the approval of the State Govern
ment to regularise the payment1 of salary etc. to him. Hence, 
the petitioner could not be given any benefit whatsoever 
for the period prior to his regular appointment approved 
and conveyed by the State Government on 4th/6th May 
1970.”
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(11) These averments are suggestive of the fact that the conti
nuous temporary appointment of the petitioner as Municipal Engineer 
(Public Health) was neither approved by the Public Service Com
mission nor by the State Government. I summoned the record of 
the case through the Deputy Advocate-General for the State of 
Punjab and the same was produced. A perusal of the same indicates 
that the above averments in the written statement are not vouch
safed by the record. All the temporary appointments of the peti
tioners were duly approved by the Commission and the State 
Government. A detailed reference to the orders by which
the temporary appointments of the petitioner were approved 
by the Commission and respondent No. 1 has been 
made in the earlier part of the judgment, and these dates have been 
taken from the Government record produced at the Bar. It is unfor
tunate that respondent No. 1 in its written statement has taken a 
stand which is falsified by the record. The conduct of respondent 
No. 1 deserves to be condemned. It is expected of the State Govern
ment and Its officers to act fairly, impartially and not capriciously. 
In the instant case, these expectations have been belied in ample 
measure. I do not want to say anything beyond this and leave the 
matter here. The State has to evolve preventive measures for avoid
ing similar occurrences in future.

(12) As observed earlier, the petitioner was appointed as Munici
pal Engineer (Public Health) on temporary basis by the Municipal 
Committee, Amritsar on March 22, 1969. His temporary appointment 
was extended from time to time by the Municipal Committee with the 
approval of the Commission and respondent No. 1 till his regular 
appointment by respondent No. 1 on May 4/6, .1970. Respondent 
No. 1 in addition also regularised his service with effect from 
March 23, 1970 till his appointment on regular basis. The Rules came 
into force with effect from June 30. 1978. In the absence of the Rules, 
where the temporary appointment was followed by regularization of 
service the period spent on temporary appointment has to be counted 
towards determining the seniority. The petitioner was appointed by 
the Municipal Committee. Amritsar on the recommendation of the 
Directorate of Employment and his appointment was duly approved 
by the Commission and respondent No. 1. It cannot be suggested 
that the appointment was made without considering the claim of 
other eligible and suitable persons. When the temporary appoint
ment was made, after considering the claim of eligible candidates and
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such appointment continued uninterrupted till the reguiarisation of 
the service by the State Government on the recommendations oi' the 
Commission, there is no reason to exclude such service for determin
ing the seniority. Somewhat identical question came up for con
sideration before the apex Court in The Direct Recruit Ciass-II 
Engineering Officers’ Association and others v. State of Maharashtra 
and others (1), and the Bench observed thus : —

“ 13. xxx xxx xxx The principle for deciding
inter se seniority has to conform to the principles of 
equality spelt out by Arts. 14 and 16. If an appointment 
is made by way of stop-gap arrangement, without' consider
ing the claims of all the eligible available persons and 
without following the rules of appointment, the experience 
on such appointment cannot be equated with the experience 
of a regular appointee, because of the qualitative difference 
in the appointment. To equate the two would be to treat 
two unequals as equal which would violate the equality 
clause. But if the appointment is made after considering 
the claims of all eligible candidates and the appointee con
tinues in the post uninterruptedly till the reguiarisation 
of his service in accordance with the rules made for regular 
substantive appointments, there is no reason to exclude 
the officiating service for purpose of seniority. Same will 
be the position if the initial appointment itself is made in 
accordance with the rules applicable to substantive appoint
ments as in the present case. To hold otherwise will be 
discriminatory and arbitrary. This principle has been 
followed in innumerable cases and has been further elabo
rated by this Court in several judgments including those 
in Baleshwar Dass v. State of U.P., (1981) 1 S.C.R. 449 : 
(A.I.R. 1981 S.C. 41) and Delhi Water Supply Sewage 
Disposal Committee v. R. K. Kashyap, (1989) Supp. 1 SCC 
194: (A.I.R. 1989 S.C. 278), with which wc arc in agreement.”

(13) Following the dictum of the apex Court supra, I hold that 
the period of temporary appointment ought to have been considered 
for fixing the seniority of the petitioner.

(14) The petitioner was initially appointed on March 22, 1969.
and continued till his appointment on regular basis on May 4/6, 1970.

(1) A.I.R. 1990 S.C. 1607
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The continuous appointment of the petitioner on temporary basis 
till the date his appointment on regular basis was approved by the 
Commission and the State Government. Respondent No. 3 was 
appointed on regular basis on January 21, 1970, much alter the 
appointment of the petitioner, i.e. March 22, 1969. Respondent No. 1 
has correctly shown the petitioner senior \to respondent No. 3 in the 
tentative seniority list circulated,—vide letters dated December 23, 
1976 and October 12, 1979. The subsequent change in the seniority 
list was effected on the ground that the inter se seniority of the 
members of the Service has to be determined-by the length of their 
continuous-appointment on a post to that Service, but the appoint
ment on purely provisional basis could not be counted towards 
continuous appointment on a post and reliance was placed on a foot
note appearing under rule 10 of the Rules. Respondent No. 1 has 
altered the seniority of the petitioner principally on the basis of rule 
l(b of the-Rules. The approach of respondent No. 1 is not sustainable 
in law. Rule 10 of the Rules reads thus : —

“10. Seniority of Members of Service.—The seniority inter se 
of the members of a Service shall be determined by the 
length of their continuous appointment on a post in that 
Service :

■Provided That in the case of members • appointed by direct re
cruitment, their inter se seniority shall be in the order 

of merit in which they have been placed by the Selection 
Committee :

Provided further that in the case of two or more members 
appointed on the same date, a member appointed by direct 
recruitment shall be senior to a member appointed 
(Otherwise.

Note.—This rule shall not apply to persons on purely provi
sional basis.”

(15) These rules were framed in exercise -of the powers conferred 
by sub-section (2) of section 71 of the Punjab-Municipal Corporation 
Act, 1976 (for brevity, ‘the Act’). These Rules were published,—vide 
Notification No. G.S.R. 66/P.A. 42/76/s. 71/78, dated June 21, 1973 
and clause (2) of Rule 1 says that these Rules shall come into force 
at once. There is nothing in the language of section 71 of the Act to
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empower the State Government either expressly or by necessary 
implication to make a rule retrospectively. Sovereign Legislature 
has power to enact ‘laws with retrospective operation and the authority 
vested with the power of making subordinate legislation has to act 
within the limits of its power and cannot transgress the same. 
Reference can usefully be made to the following observations by 
their Lordships of the apex Court in Hnkavi Chand etc. v. Union, of 
India and others (2) : —

“Perusal of Section 40 shows that although the power of mak
ing rules to carry out the purposes of the Act has been con
ferred upon the Central Government, there is no provision 
in the section which may either expressly or by necessary 
implication show that the Central Government has been 
vested with the power to make rules with retrospective 
effect. As it is Section 40 of the Act which empowers the 
Central Government to make rules, the rules would have 
to conform-to that section. The extent and amplitude of 
the rule making power would depend upon and be 
governed by the language of the section. If a particular 
rule were not to fall within the ambit and purview of. the 
section, the Central Government in such an event would 
have no power to make that rule. Likewise, if there was 
nothing in the language of Section 40 to empower the 
Central Government either expressly or by necessary im
plication, to make a rule retrospectively, the Central 
Government would be acting in excess of its- power if it 
gave retrospective effect to any rule. The underlying 
principle is that unlike Sovereign Legislature which has 
power to enact laws with retrospective operation, authority 
vested with the power of making subordinate legislation 
has to act within the limits of its power and, cannot trans
gress the same. The initial difference between subordinate 
legislationtand the statute laws lies in the fact that a sub
ordinate law making body is bound by the terms of its 
delegated or derived authority and that Court of law, as a 
general rule, will not give effect to the rules, thus made, 
unless Satisfied that all the conditions precedent to the 
validity of the rules have been fulfilled (see Craies on 
Statute Law, p. 297 Sixth Edition),”

(2) A.I.R. 1972 S.C. 2427
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(16) These Rules are not applicable to the instant case. Even 
otherwise, respondent No. 1 has misconstrued the footnote appearing 
under rule 10 of the Rules. The note deals with purely provisional 
appointments made as a stop-gap arrangement. It does not deal with 
ad hoc appointments made in conformity with rules followed by 
regular appointment. Period of ad hoc appointment followed by 
the apex Court in The Direct Recruit Class 11 Engineering Officers’ 
Association case (supra). The note has not to be interpreted to mean 
that it applies to ad hoc appointments also. If it is applied to ad hoc 
service, it wfll be hit by the vice of arbitrariness and has to be struck 
down as violative of Article 14 of the Constitution. I will place a 
narrow construction on this rule to uphold its validity. The apex 
Court has in several cases adopted the principle of reading down the 
provisions of the statute. The reading down of a provision of a statute 
puts into operation the principle that so far as it is reasonably possi
ble to do so, the legislation should be construed as being within its 
power. The well settled rule in interpreting the provision of the 
statute is that the Court will presume that the legislation was in
tended to be intra vires and also reasonable. Reference may usefully 
be made to the following observations in All Saints High School, 
Hyderabad and others v. Government of Andhra Pradesh and others 
(3).

“112. It is a well settled rule that in interpreting the provi
sions of a statute the court will presume that the legisla
tion was intended to be intra vires and also reasonable. 
The rule followed is that the section ought to be interpret
ed consistent with the presumption which imputes to the 
legislature an intention of limiting the direct operation of 
its enactment to the extent that is permissible. Maxwell 
on INTERPRETATION OF STATUTES, Twelfth Edition, 
p. 109 under the Caption : “Restriction of Operation” 
states :

“Sometimes to keep the Act within the limits of its scope, and 
not to disturb the existing law beyond what the object 
requires, it is construed as operative between certain 
persons, or in certain circumstances, or for certain 
purposes only, even though the language expresses no 
such circumscription of the field of operation.”

(3) (1980) 2 S.C.C. 478.
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(17) If two views are possible, the one which is upholding the 
validity of the rule has to be preferred. The only conclusion deducible' 
is that these Rules are inapplicable in the instant of case. These are 
prospective and not retrospective. The ad hoc service follow
ed by regular appointment has to be counted for the pur
pose of seniority. Even otherwise, the footnote appearing 
under rule 10 of the Rules applies to only purely provisional appoint
ment and not temporary appointment followed by regular appoint
ment. The action of respondent No. 1 in fixing the seniority of res
pondent No. 3 above the petitioner cannot be sustained.

(18) For the reasons aforesaid, the writ petition succeeds and is 
allowed. Tfie order dated January 20, 1983 passed by respondent 
No. 1 is quashed. The petitioner will rank senior to respondent No. 3 
as Corporation Engineer. In the circumstances of this case, the parties 
are left to bear their own costs.

R.N.R.

Before J. V. Gupta, C.J. & R. S. Mongia, J.

P. C. WADHWA, IPS.,—Appellant. 

versus

THE STATE OF HARYANA—Respondent.

Letters Patent Appeal No. 108 of 1986.

3rd October, 1990.

Indian Police Service (Pay) Rules, 1954—Rl. 9, Sch. Ill—Declarer 
tion making ex-cadre post equivalent to a cadre post—Cadre post 
later on substituted by post of higher rank—Effect of substitution— 
Such substitution of post cannot be automatically read in the declara
tion of equivalence and person not entitled to pay-scale of higher 
rank.

Held, that the amendment of the Schedule to the Pay Rules when 
the post of Inspector General of Police was substituted by ‘Director 
General and Inspector General’ of Police was legislative in character, 
whereas, granting of declaration under Rl. 9(1) of the Pay Rules was executive in character, and therefore, by substitution of the post


