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authorities had found that the truck was used for carriage of smuggl-
ed goods by the driver. It was held that the failure on the part of
the owner to prove the absence of knowledge or connivance of the
driver, on a plain reading of Section 115 of the Customs Act renders
the truck liable to confiscation. I find no reason as to why the said
ratio of the decision be not made applicable to the present case
despite more stringent and clear provisions under the Act. There is
nothing to show that the persons who were in-charge of the vehicle
at that time had taken any precaution. It had been established that
110 bags, each containing 40 Kgs. of poppy heads were being trans-
ported in the truck in question. There is nothing to show that the
persons in-chargé and each of themy had taken all reasonable
precautions against such use. To that extent, vicarious lability has
arisen.

(16) In the case of M/s Punjab Kashmir Finance Povt. Ltd. v.
State (3), the truck belonged to the Company and was given on hire.
It was seized while carrying contraband material. It was held that
the Company did not have the knowledge and ultimately orders of
confiscating the truck were set aside. I find myself in respectful dis-
agreement with the view taken in the aforesaid case because for
the reasons recorded above. The appellant can not take advantage
of sub-Section 3 to Section 60 of the Act as it is not established that
the agent of the appellant or the person in-charge of the conveyance
and each of them had taken all reasonable precautions against such
use. When the language of the Section is clear and words plain, other-
interpretation will not be permissible. I find no reason to take a
different view from the trial court.

(17) For these reasons, the appeal, being without any merit; fails
and is dismissed.

JS.T.

Before Hon’ble R. P. Sethi & S. S. Sudhalkar, JJ.
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‘?0.-B.D..S. and M.B.B.S. courses Jrom one State to another—Such
migrations, if accuated by unfairness and discrimination and are
aganst the provisions of law and the University Calandar can be
challenged under Article 226—Migrations cannot be used as largess
to be;besmed by the State according to its whims and [ancies—-

rercise of power without following guidelines is liable to be
-‘Illﬂ:?lged and admissions granted are liable to be cancelled even if
recipients of such admissions have persued studies in the colleges
they .have been migrated to illegally—Court cannot direct creation of
addztzonal.seats to accommodate petitioners in the circumstances—
On quashing of such migrations, the seats ought to be declarzdl
vacant and after re-advertising the vacant seats Jor all eligible

ﬁfli?tl}clizgldalzes, selection should be made for migration in accordance

e I‘.Ield, .that thgre is no doubt that claim of admission by migra-
tion is neither a fundamental nor a legal right of a citizen. It is,
howgvgr, equally true that action of the respondents ol granting
agimmsmn by migration if found to be violative of any fundamen:al
right or actuated by considerations not recognised 'by law can uron
challenged can be adjudicated by the Court in exercise of the poweors
l{llder Article 226 of the Constitution of India and appropriate direc-
ticns be issued for the enforcement of the fundamental right.

«(Para 10)

Further held, that the State and the other functionaries bestow-
.ed with the pawers of conferring largess in various forms including
the admission to professional courses cannot be held to be-as free as
an individual or allowed to select the recipient of its largess with-
out any guidelines. The action of the respondents if found to be
arbitrary and based upon capricious standards for the choice of a
-person for whom the largess is ‘to be bestowed is to be -held within
the ambit .and -scope of this :Court for which appropriate relief can
‘be -granted to .the aggrieved. Our constitutional system demands

-equality and absence of arbitrariness and discrimination. The action

of the statutory authorities are required to be 'fair and free from
-suspicion. The University cannot -be permitted to act arbitrarily -at
Ats.sweet will and like a private individual and its action are Tequired
to ‘be in confirmity with the standards and norms which upon
.scrutiny should be :held to be not arbitrary, irrational or irrelevant.
‘The admission by means of migration if found 'to -have been conferred
without adopting the proper guidelines or held to be arbitrary is
reguired to:be quashed. The right of equality is the heart and scul
.0f our canstitutional 'system. The guarantee of equal protection has
been sheld to embrace the entire realm of the State action and is
attracted not only when an individual is discriminated against in ‘the
matter of exercise of his rights or in the matter of imposing liabili-
ties /but also in the matter of granting privileges. Equality befcre
law cannot be achieved unless equality of opportunity is ensured.
Article 14 has,been held to be not merely a prohibition .but confers

right -of equality and its violation is justiciable by the Court in

-exercise of power under Article 226 aof the Constitution of JIndia.
‘(Para 11)
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it I ¢ University can
ther held, that it cgnnot bc‘sgld thdj; the ) 3 2
(rra11€13511-1i551011s’Uy migration at ;t‘brbwee‘t 'w‘11.1' Aand g:/l?ﬁogxt‘oézgﬁ;ye
ing -ocedure free Irom doubts and suspiclon. P .
B Lae p{ogg Rule is required to be tested on the touch-stone of
S QuBIit '0-1 the[’ 'rlgcsu: if the admissions are found to be not b.aSEd
i%tig“tt:m?:i 0111 arekt’hc result of discrimination, the same are liable
upd C

to be quashed. (Para 18)

Further held, that it is true that the .relf?vant RIA}es/Statuges
does not envisage that merit is the sole cr}terlon for_mlgratlon ut
that does not absolve the University from its respon51kf111ty to show
that the orders were passed fairly, impartially and uniformally on
the basis of the criterion laid down and the uniform procedure

i Lk (Para 20)

Further, held that only such candidates who have qqaliﬁed in
the Medical Entrance Examination by acquiring the minimum per-
centage of marks but were unable to get admission on account of
various considerations in that State, and were admitted outside the
State in other medical institution duly recognised by the Medical
Council of India, could alone seek migration to that particular State
where Medical Enterance Examination is a condition precedent for
seeking admission to the professional course. Any other interpreta-
tion would defeat the very purpose sought to be achieved by the
aforesaid condition prescribed under the University Calendar.

(Para 21)

Further held, that the Court has no jurisdiction to direct the
creation of additional seats for accommodating such persons who
approach the Court by way of writ petitions. The possibility of
there being more meritirous candidates desirous of seeking migration
caninot be ruled out. The illegality committed in favour of some
privileged candidates cannot be directed to be repeated for whose
who come to the Court for seeking a similar treatment. The creation
of additional seats in professional Colleges require application of
mind of the educational authorities who may need additional
appratus and staff for imparting education in the field. Without
knowing or ascertaining the exact position of the staff and other
requisite facilities for undergoing the course, the issuance of direc-
-tion of creation of additional seats may not only adversely affect the

Ipstitution but is also detrimental to the interests of those who are
directed to be provided additional seats. v

(Para 23)

Further held, that once it is held that the migration has been
procured by illegal means and in violation of not only the provisions
of law but also the Constitution, no leniency can be shown in favour
of these who have obtained such uncalled for benefits in their
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favour. The candidates who have succeéded in -getling migration
were not allowed to continue by any specific order of the Court.

(Pam 25)

I'urther held, that no migrated student has been-allowed  to

::gntin‘ue the study on the basis of the Court orders. in- the-instant
2ases.

~ (Para 26)

Further held, that the impugned order of the learned - Single
J.udge in so far as it directs the grant of admission to_the writ peti--
tioners before him by creating additional seats is set aside.

(Para 27)

. Further held, that the respondent-University-is directed to adver-
tise the vacancies and after getting the applications.from. the desirous
students, make selection in accordance with the University Calendar
by adopting a reasonable and uniform policy and standards for the
said purpose. The merit of the students shall be kept as a condition
for making selection for the purposes of migration for the-students.

(Para.27)

Ashok Aggarwal, Sr. Advocate with Vikrant Sharma, ~Advocate
for the Petitioner. ‘ ’

Arun Nehra, Addl. A.G. for respondent 2.
K. K. Gupta, Advocate for respondent 4.
J. S. Thind, Advocate for respohdent 8

JUDGMENT

R. P. Sethi, J.

(1) The migration of respondent Nos. 4 to 11 narhely Ms. Puneet.
Ms. Mindu Bansal. Mr. Sumeet Malik. Ms. Monika Bhasin. Ms. Pooja
Batra, Mr. Manoj Mittal, Mr. Tarun Kumar Bhutani and Mr. Munish
Madan in Civil Writ Petition No. 13507 of 1993 which is subject
matter of L.P.A. No. 212 of 1994 was challenged mainly on the
ground of being based upon extraneous considerations and opposed
to the relevant  Rules and Regulations/Instructions issued bv  the

annellant-Universitvy with a further nraver to admit the vetitioner -
therein namely Nitasha Paul to the 2nd year professional . B.D.S:
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Course as she claimed to be higher in merit besides being dully
ehgible for migration. ‘Lhe peution was allowed with a direction
to the othivial respondents to permit migration ol the said petitioner
i Maharishi Dayanand University and Government Dental College,
Kohtak torthwith withoul vanceling any imigration which was the
subject matter of challenge in the atoresaid writ petition. In other
civil Writ PPetition which are subject matter of L.P.A. INos. 78, 79, 80
and 211 of 1994, the Court felt that creation of as many seats as the
petitioners were not possible and the only way out was to direct the
respondent-authorities to consider the case of the petitioner on the
basis ot their merit in the 1lst Year Prolessional Course and admit
only five students 1.e, three at Dental College, Rohtak and two at
D.A.V. Centenary Dental College, Yamunanagar. Kespondents were
turther directed to prepare merit list of the petitioners and if they
come within the tive seats available, they shall be migrated in order
ot preference according to their merit at Rohtak and Yamuna Nagar.
It was iurther declared that “no other writ petition that might come
will not be entertained on the ground of laches and delay.”

(2) In Civil Writ Petition No. 16067 of 1993 a prayer has been
made for quashing the migration of private respondents, named
herein above, to Government Dental College Rohtak in preference
to the-petitioner who claimed to be higher in order of merit. A
further prayer has been made for immediately admitting the peti-
tioners in 2nd year profession B.D.S. Course by migration. This
petition was directed to be heard alongwith L.P.A. No. 78 of 1994.

(3) In Civil Writ Petition Nos. 8097, 8215, 8589, 9620, 7991 and
8007 of 1994 the migration of private respondents namely Bhawana
Narula, Mr. Manish Jain, Miss Anjali Hooda, Miss Anamika Bishnoi
have been challenged mainly on the ground of discrimination and
the policy of pick and choose adopted by the official respondents and
it was prayed that admission of private respondents be quashed with
a direction to the respondent-authorities to admit the petitioners to
the 2nd year professional M.B.B.S. Course on the basis of migration
and keeping in view the directions of this Court in C.W.P. No. 5954
of 1992 Richa Sood v. Director/Principal, Medical College, Rohtak
decided on 3rd June, 1994.

(4) In all the writ petitions and the appeals, common point of
law is involved. requiring the interpretation and scope of the rele-
vant provisions of the Maharishi Dayanand University regulating
admission -by migration to B.D.S. and M.B.B.S. courses. All the

L.P.As. and the C.W.Ps. are therefore being disposed of by a common
judgment, -
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(5) In order to appreciate the scope and ambit of controversy
between the parties, the facts in the case of the writ petitioners
Nitasha Paul are extracted so lar as migrations to B.D.S..are con-
cerned. The petitioner in that case got admission in K.L.E.S. Dental
College and Hospital, Belgaum (Karnataka) who after passing her
1st Year Professional of B.D.S. applied for migration to 2nd year at
Dental College, Rohtak, It was submitted that Dental College,
Belgaum was recognised institution and that she had been admitted
on the basis of her 10+2 marks. = Alongwith her application, the
petitioner attached No Objection Certificate, the marks sheet from
the Karnataka University, her domicile certificate of Haryana and
certificate from the Principal, Dental College and Hospital, Belgaum
certifying that she is bona fide student of the College studying in
the 2nd year B.D.S. Course for the year 1993-94. In all 49 applica-
tions had received by the appellant University seeking migration
from different colleges throughout the Country. A sub Committee
is stated to have been constituted which comprised of the Dean of
the College, Dr. (Mrs.) M. K. Chadha. Dr. BR Arora and Dr V K
Grover, who found only 23 candidates to be eligible. In crder of
merit, the aforesaid Committee recommended “the following candi-
dates for migration to Dental College, Rohtak :

Aradhna Mishra, , R
Umand S. Nayyar, S
Nitasha Paul, :

Puneet, |

1

2

3 -

4. Naveen Chhabra, - T i
5 R

6. Puneet Batra.

7

Rashi Majithia.

It is not disputed that in all there were eight seats and as one
candidate had already been admitted in the Dental College, Rohtak
even hefore the expiry of the period of three months, the names of
only seven candidates were +ecommended for their migration. It is
worthwhile to mention that Vice-Chancellor of the appellant  Uni-
versity had constituted a Committee on 20th February, 1991 for
laying down criterion for migration. The eight candidate who had
been migrated even before the expiry of stipulated period of three
months was respondent Munish. Madan. Tt  was alleged that re-
ccmmendations of the Sub-Committee were ignored and—uvide the
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order impugned in the writ petition dated 19th ()c't()ber, 1993, t‘he
migration was granted to the private respondents <‘l£§f'~“n.St the remain-
iny soven seats excluding the seat of respondent Munish Madan. Tt
\x';:s further contended that though Pooja Batra, respondent, had
been declared ineligible by the Sub Committee, vet she was allowed

migration.—uvide the order impugned,.

(6) The claim of the writ petitioner was resisted on the grounds
that as the migration of the private respondents was in accordance
with the judgment of this Court in C.W.P. No. 5954 of 1992 decided
on 3rd June, 1992, the same could not be challenged by way of 'a writ
petition. It was contended that as the migration was not a legal
right. the petitioners could not invoke the jurisdicton of this Court
to determine its legality and sonsequently grant the relief to the writ
petitioners. It was further contended that there has not been viola-
tion of any Rule or Regulaion laid down in the Ordinance for migra-
tion to Medical/Dental Coliege, Rohtak. The validity of the reasons
seeking migration could be adjudged by the respondent-University
and its opinion could not be substituted. The migration had been
granted to the private respondents after considering their individual
cases and in the light of the judgment earlier delivered by this
Court. In all the writ petitions where the petitioners had sought
migration in B.D.S., the grounds for seeking the migration were
identical. .

(7) So far as the claim of the petitioners seeking migration to
M.B.B.S. is concerned, the pleas are almost identical. All the writ
petitioners were admitted to undergo M.B.B.S. Course at various
Colleges in the country. All such colleges are claimed to have been
recognised by the Medical Council of India and are affiliated to the
Universities. The petitioners have cleared their Ist year Professional

Course and had applied for admission in the Second year professional

course alongwith the requisite documents. They have claimed admis-
sion on the basis of the University Calendar of . the respondent-
University and submit that the private respondents who had been
migrated were possessing less marks than the writ petitioners in the
first year professional examination. The action of the respondents is
alleged to be contrary to the Rules and violative of provisions of
Article 14 of the Constitution. The migration of the private' respon-
dents is alleged to be on the basis of pick and choose method by
which the merit is said to have been completely ignored,

(8) In all the petitions objections have been raised on similar
grounds as were raised while admitting the claim of the private res-
pondents for migration in the B.D.S. course. Tt is submitted that for
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considoer : ‘ s :
ok idc lutllnn ol the migration, the Viece Chancellor of the University
ad constituted the following committee :

(1) Prof, Ravi Parkash, IHead, Department of Bio-Sc., M. D.
University, Rohtak ;

(2) P?'()l'. R. K. Tuteja, Head Deptt, of Statistics, M. D. Univer-
sity, Rohtak ;

(3) Dr. :3 B. Siwach, Prof. & Head, Department of Medicine,
Medical College, Rohtak ; and

. _(4) Asstt. Registrar (R&S), M. D. University, Rohtak.

The a.ll(?rcsaid Committee is stated to have met ori 3rd June, 1994 alter
SCFutm.lsing the applications of all the candidates who had applied for
migration, recommended the names of the following candidates for

migration.

A. Medical College, Rohtak.

(1) Amit Nagpal.
(2) Pooja Gulati.
(3) Vipender Sabharwal.
(4) Ms. Bhawna Narula and
(5) Manish Jain.
B. Maharajo Aggarsain Mediéal College, Rohtak.

(1) Anjali Hooda and
(2)' Anamika Bishnoi.

d not recomménd the ﬁames of the peti-
ecified in the reply submitted in the writ
d that contention of the petitioners that

they have been ignored for migration despite the fact that they have
more percentage of marks was not sustainable in the eye of law. The
action of the respondents is claimed to be legal, valid and according
to law. Reliance is placed upon the judgments of this Court in :

(9) The committee di
tioners for the reasons Sp
petitions. It was submitte

(1) C.W.P. 9934 of 1993 ‘Shardha Jain V. Director. Medical
College, Rohtak decided on 26th August, 1992 ;
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{(2) CW.P'. Neo 371 of 1992 Snn(fppp (;H})f(l v, Di?‘EZCt,()r Medic ]
< \ : ., G '
Cnllspe. Rohtak and decided on 26th ‘1\“?“3‘:. 1992 .
DHeGe, ON )

(3) CAW.P. No. 10627 of 1992 Anand Bhayana v, ; Director
| Vedical College Rohtak, Decided on 26th August, 1992,
wherein i1 was hold thal mi;z‘!‘nﬁnn l\(\ing« not a ]anl rlthf, the g
I‘*‘f;?v';“m;c were not maintainable. Tt is submitted th-at as no legal or
fundamental right of the petitioners have been violated, the writ
pefitions being mis-conceived are liable to be dismissed.

(1M The claim of the writ petitioners challenging admission by
migration has been mainly resisted on the ground that as the migra-
tion is not a fundamental right, no person can approach the Court for
the grant of relief of admission by migration. Reliance is placed
upon Shardha Jain’s cage (Supra). Sandeep Gupta’s case (Supra) and
Anand Bhayana’s case (Supra). There is no doubt that claim ot
admission by migration is neither g fundamental nor a legal right of
a citizen. Tt is, however, equally true that action of the respondents
of granting admission by migration if found to be violative of any
fundamenta] right or actuated by considerations not recognised by
law can upon challenge can be adjudicated by the Court in exercise
of the powers under Article 226 of the Constitution of India and
appropriate directions be issued for the enforcement of the fundamen-
tal right. Tt is now acknowledged position of law that rule. of law
prevails in our country which hag been guaranteed by the Constitu-
tion. The Supreme Court in Director of Rationing and Distribution
v. The Corporation of Calcutta (1), held that rule of law has been
Fuaranteed in our Constitution b;
in Part TIT thereof as well as by other Provisions in other parts. The
State. no less than its citizens, were bound by the laws of the land.
The Courts have to follow the ordinary principles of construction
that no one jg exempted from the operation of the Statute unless the
statute expressly fuaranteed the exemnption or the exemntion arose by
necessary implication, In a state which has a written constitution
and where the pattern of Government is democratic, as we have in our
country, the one standing feature of it is the supremacy of law in the
realm, Commonly known as the rule of law, The term ‘rule of law’
in brief connotes the undisputed supremacy of law and eénvisages a
State of things in which every one respects the law ang where law
has to be followed by every one collectively and individually, The
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;iitgm? L: law is d(cs:’\gned i'{) given security to the rights of

= uals who are the citizens of a iree democratic State. The law
has t}‘r be followed and cannot be transgressed by any one, whelher by
the State or the individual. If the violation oi the rule of law is nc::
L.f-l}?\"ented. the results are necessary to be disastrous as the very
l:mx‘“u: of tl:e democratic system is apprehended to be destroyed. The
Supreme Court again in Mohd. Rashid Ahmed v. State of U.P. {Z;
and A. K. Karipak v. Union of India (3) :

“Under the Constitution, the rule of law pervades over the
anti-field of administration. Every organ of the State
under our Constitution is regulated and controlled by the
rule of law. In a Welfare State like ours, it is ine\';tabie
that the jurisdiction of the administration bodies is increas-
ing at a rapid rate. The concept o: the rule of law would
loose its validity if the instrumentalities of the State are
not charged with the duty of discharging their function in
a fair and just manner. The requirement of acting judici-
ally in essence is nothing but a requirement to act justly
and fairly and not arbitrarily or capriciously. The proce-
dure which are considered inherent in the exercise of 2
judicial power are merely those which facilitates if not
ensure a just and fair decision. In recent yvears the con-

cept of quasi-judicial power has been undergoing & radical
change. What was considered as an administrative power

some years back is now being considered as a quasi-judicial

power.”
1t was further held : —

“This Court pertinently drew attention to the basic concept of
natural justice IS-a-Vis administrative and quasi-judicial
enquiries, and stated that any decision, whether executive.
administrative or judicial or judicial or quasi-judieial, is no
decision if it cannot be ‘just’, i.e. an impartial and objective
assessment of all the pros and cons of a case, after due

hearing of the parties concerned.”

(2) AIR. 1979 S.C. 592.

(3) ALR. 1970 S.C. 150.
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(11) The State and the nt,llm"lunc‘tionar%cs bes?'towcd w1th. tche
powers of conferring largess in various forms mgludmg the gdrp1§s1on
to prolessional courses cannot be h(.‘ld to be as 'lre(: as an ln.le1'dual
or allowed to select the recipient of its largess without any guidelines.
The action of the respondents il found to be arbitrary and based upon
capricious standards for the choice ul'a person ff)r whom the ].arge;?'s
is to be bestowed is to be held within the ambit and scope 01.‘ this
Court for whnich appropriate reliel can be granted to the aggr%eveq.
Our constitutional system demands equality and absence of arbitrari-
ness and discrimination. The action of the statutory authorities are
required to be fair and {ree from suspicion. The University cannot‘ b.e
rermitted to act arbitrarily at its sweet will and like a private indivi-
dual and its action are required to be in conformity with the standards
and norins which upon serutiny should be held to be not arbitrary,
irrational  or irrelevant. The admission by means of migration if
icund to have been conferred without adopting the proper guidelines
or held to be arbitrary is required to be quashed. The right of
equality is the heart and soul of our constitutional system. The
guarantee of equal protection has been held to embrace the entire
releam of the State action and is attracted not only when an indivi-
dual is discriminated against in the matter o- exercise of his rights
or in the matter of Imposing liablities but alsc in the matter of
granting privileges. Equality before law cannot be achieved unless
equality of opportunity is ensured. Article 14 has been held to be
not merely a prohibition but confers right of equality

ticn is justiciable by the Court in exercise of power und
of the Constitution of India.

and its viola-
er Article 22§

niversity and the private migrated candidates regarding the non
maintainability of the writ petition in this Court on the technical plea
as noted earlier, .

(13) The mi

gration of the students to B.D.S. Course is governed
by Maharishi D

ayanand University Calendar, which provideg :._

“The migration of a candidate from a Dental College. whose
B-D-S-. Degree has not been recosnised hv the Dental
Council of India, shall not be permitted. The application
for migration must be made by the applicant within three
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months

ol the date ol declaration of M.D.U., Rohtak
result, |

In case the request is received atter three months;

the approval of the Dental Council of India be obtained.
The applicant : —

(a) must have passed :—

(1) the first professional BDS examination of other University,

(ii) the medical entrance examination or where the medical
entrace examination is not held, the pre-medical of its
equivalent examination with at least 50 per cent marks
in the aggregate of the subjects of English, Chemistry
(Organic and Inorganic), Physics and Biology.

(b) must belong to the Staté of Haryana or to the State Govern.
ment whose candidates are admitted to reserved seats, and

are recommended by them for migration to the Medical
College, Dental College, Rohtak ;

(c) Produce all such certificates and pays all fees as may be
demanded by the (Principal /Director of the College.
A Candidate must have valid reasons for migration.
Migration cannot be claimed as a matter of right and may
be refused by the University without assigning any reason.
Migration will be -allowed against a vacant seat, if any, out
of the sanctioned strength in the year of admission.

(d) the migration student must join the new college within
30 days of the, sanction of migration by the University.
Otherwise, his migration will automatically stand cancelled
unless the period for sufficient cause, is extended by the
Vice-Chancellor.”

(14) Similarly, the migration to M:B.B.S. Course is governed by
the following provisions of the Calendar :—

“Migration to Medical College, Rohtak. Except when authoris-
ed by the Academic Council, migration of a candidate from
a Medical College whose M.B.B.S. Degree has not been
recognised by the Medical Council of India, Shall not be
permitted. The application for migration must be made by
the applicant within 3 months of declaration of Maharishi
Dayanand University result. In case the-request is receiv-
ed after three months, the approval of the Medical Council
of India be obtained.
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The applicant

(a) must have |vm~s\c‘tl

() the first pro crntonal MBS, examination ol the other

University

Qi) the moedical entrance examination or where the medical
cntrance examination is not held, the Pre-Medical or
e cquivalent examination with atleast b0 per cent
marks in the aggregate ol the subjects ol lnglish,
Chemistry  (Organic and Inorganic), Physics and
Biology .

(L) must  belong to the State of Haryana or to the State
Government whose candidates are admitted on reserved
scats, and are recommended by them for migration to
the Medical College, Rohtak ;

(c) produce all such certilicates and pay all fees as may be
demanded by the Director-Principal of the College.

A candidate must have valid reasons for migration. Migration
cannot be claimed as a matier of right and may be relused
Ly the Principal without assigning any reason. Migration
will be allowed against a vacant seat, if any, out of the
sanctioned strength in the year of admission.” v

(15) In order to get the beneifit of migration a candidate has to
prove that he/she has passed first year proifessional BDS examination
irom some other University, has passed the medical entrance examina-
tion or where the medical entrance examination is not held, the pre-
medical of its equivalent examination with atleast 50 per cent marks
in the aggregate such applicant must belong to the State of Haryana
or the candidate of such government whose candidates are admitted
on reserved seats and is recommended by the State Government for
migration to the Medical/Dental College affiliated to Maharishi
Dayanand University. After proving the conditions of eligibility,
the applicant is required to produce the relevant certiiicate and assign
valid reasons for migration. \

(16) No party to this litigation have challenged the vires of the
condition for migration of the Maharishi Dayanand University, as
noted herein above. B ‘ ; :

Y
)

(17) It is also not disputed that all the candidates whether the
petitioners or the respondents have passed the first professional
B.D.S./M.B.B.S. examination from their colleges and they belong to

A
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st

the state of Harvana

licates on the basis

and they have also produce the relevant certi-
not dispute that

of which they have claimed migration,
: | migrations have not been granted on the basis of
‘Vm.\' merit prepared by the University and ag the University is claim-
l.‘d to have absolute power to make selection of any candi(iatc apply-
mg for migration if he/she fulfills the other conditions,

(18) Tt has been ar

It is also

: gued and we agree that the migration in the
mst.ulﬂz Case is in effect and essence a manipulative admission to the
B.D.S./M.B.B.S. comrse and these admissions have heen obtained
under the circumstances which are not free from doubt. - The righvts

(_)}f other si.m.ﬂnrly situated have not been taken note of properly by
the authorities of the respondent-University. Number of other candi-

dgtes who were otherwise eligible for migration have not been pro-
}nded. a_de.quate opportunity of seeking admission by migration. In
Unni Krishan v. State of A.P. (4). The Supreme Court relied upon
Bandhuna Kulkti Morcha v. Union of India (5), wherein it was held
that right to life guaranteed by Article 21 does take ‘in “educational
facilities”. Tt was held that right to education was implicit in and
allowed from right to life guaranteed by Article 21 of the Constitution.
It was held that “right to education has heen treated as one of trans-
cendental importance in the life of an individual has been recognised
not only in this country since thousands of years, but all over the
world”. The Court felt that without education being provided to
the citizen, the objectives set forth in the Preamble of the Constitu-
tion cannot be achieved. The right of education was noted to have
occurred in Articles 41, 45 and 48 of the Constitution.

placed upon ‘Brown v. Board of Education’ (6),
held : — :

Reliance was
where it had been

“Today, education is perhaps the most important function of
State and local governments......... It is required in the per-
formance of our most basic responsibilities, even service in
the armed forces. Tt is the very foundation of good citizen-
ships. Today it is the principal instrument in awekening
the child to cultural values, in preparing him for later pro-
fessional training, and in helping him to adijust normally
to his environment. Tn these days, it is doubtful any child
may reasonably-be expected to succeed in life if he is denied
the opportunity of an education.” R

T (4) J.T. 1993 (1) S.C, 474.
(5) 1984 (2) S.C.R. 67.
(6) 98 Lawyers Ed. 873.
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The Court, however, did not

agree with the extreme view that the
State was under

an obligation to provide adequate number of medical
(‘angogr;'(\ngjn(sol-int(f colleges and other educational institutions 1t
satisly the educational needs of the citizens, It was, however,
cm;ﬁ]{asi:x\i that the State should honour the command of Article 45
Which should be made a reality. Reference was made to the National
Policy of Education of 1986 and it was held, “Be that as it may, we
hold ‘that a child (citizen) has a [fundamental right to free education
upto the age of 14 years”. It was held that right to education after
the children (citizens) completes the age of 14 years is subject to the
limits of the State's Economic Capacity and Development. In that
case, the Supreme Court was dealing ‘with the admissions to the
Engineering Colleges which were run by private educational institu-
tions and helqd that they were supplementing in the functions per-
formed by the State. Being satisfied that the admission to private
educational institutions was not being conducted in accordance with
the provisions of law and the mandate of the Constitution, the

cretion in the manage
While interpreting th
Court dealt with it t
authority which was
grant recognition to g

ment altogether in the matter of admissions.
e term ‘appropriate authority’ the Supreme
0 mean the Government, University or other
competent to grant permission to establish or

In view of the position
§ case (supra), it cannot be said

ed on the touch-s”tone of equality and fairne
found to be not based upon fairness or are
tion, the same are liable to be quashed.

ss, if the admissions are
the result of discrimina-

ded to be filled Uup by migration were ever

advertised affording opportunity to all eligible to  approach the

University for the
stances. Right to e

is afforded to all similarly situated. Deni
could be made a basis for quashing of all

in the instant case none has complained regarding this aspect as all

the parties have applied and approached the University for the
grant of admission by migration.

€SS an opportunity
al of opportunity to all
the migrations. However,

(20) In order to show that t

he selection was fair, proper and not
discriminatory it was obhligator

vy for the respondent-TTniversity  to



Maharishi Dayanand University and another v, Nitasha Paul 195
and anothers  (R. P, Sethi, J.)

satisly the Court regarding the tests applicd or the procedure adopted
to climinate the apprehension ol digerimination.  Nothing has been
g true thal the relevant

brought before us for our  perusal, I
] 3 "
Rules/Statutes does nol envigage that merit 18 the sole criterion for

migration but that does nol absolve the University from. its respon-
to show that the orders were pagsed fairly, impartially and

hil)i“(.y
aid down and the uniform

uniformally on the basis of the criterion I
procedure adoptled,

In the case of migration to B.D.S. Course even the recommenda-
tions of the Commitice constituted for the purpose were not follow-
ed and completely ignored without assigning any reasor. The action
of the respondents in allowing migration and admitting the students
to the 2nd year professional M.B.B.S./B.D.S. Course is not free from
doubts. Even the right ol equality has been proved to have been
violated for the reasons noted herein above. The migration of the
private respondents being in contravention of  the fundamental

rights is, therefore liable to be quashed.

prescribed under the TUniversity

(21) One of the conditions
ed 1st Professional M.B.B.5.

Calendar is that besides having pass
examination of the other University, the applicant must have passed

the Medical Fntrance Examination or where Medical Entrance

Examination is not held Pre-Medical or its equivalent examination
the aggregate of the subjects of

with atleast 50 per cent marks in
d Inorganic), Physics and Biology.

English, Chemistry (Organic an
oners nor the private respon-

In the instant case, neither the petiti
dents are shown to have passed the Medical Entrance Examination

either from the State in which they were earlier admitted or in
the State where the migration is sought for. It is also not on the
record as to whether the Medical Entrance Test was held where the
private respondents had got the admissions before their migration.
Similar is the case of the petitioners seeking migration to the
appellant University. The condition of passing the Medical Entrance
Fixamination is of gre annot be ignored on account
of the intentional silence of the persons seeking migration to the
appellant University. The purpose of the aforesaid condition is to
at meritorious students are admitted to undergo the M.B.B.S./
nly such students are migrated for undergoing
the M.B.B.S. No person can be permitted
been incorporated in the

jon which has
t object of providing migration to such
eligible could not be accommodated in

at importance and ¢

see th
B.D.S. Course and 0
the rest of the course in
to wriggle out of this condit
Calendar with the paramoun

candidates only who though
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that State on account of the paucity of seats or for other various
reasons. Such persons who seek migration are ‘required to have
atleast qualified the Medical Enterance Examination, no.t‘withstand-
ing their meorit. Only such candidates who have qu-ahhed in the
I\'I;*dical Enterance Examination by acquiring the minimum percen-

tage of marks but were unable to get admission on account of

various considerations in that State, and were admitted outside the
State in other medical institution duly recognised by the Medicaij
Council of India, could alone seek migration to that particular State
where Medical Enterance Examination is a condition precedent for
seeking admission to the professional course. Any other interpreta-
tion would defect the very purpose sought to be achieved by the
aforesaid condition prescribed under the University Calendar. A
person who is shown to have not qualified by obtaining the requisite
number of marks in the Enterance Examination cannot be rewarded
for his inefficiency of low merit by granting him admission by
of migration. It is not disputed that in the State where
appellant-University is located a Medical Enterance

was held and all the claimants of the seat by migration are not
shown to have appeared/qualified _the said Medical
Examination in that State. If none of them has appeared or
qualified by obtaining the minimum requisite marks, he/she couid
not be granted admission by migration. Assuming but not admitting
that appearance in the Medical Enterance Exami

nation was not
essential or the test was not held

in the State, the claimants
required to shown that they had passed the Pre

lent examination with fifty percent marks in a

jects of English, Chemistry (Organic and Inorganic), Physics and
Biology. There is nothing on the record to hold that this condition
had been complied with or not. A reference in the
Calendar that the candidates seeking migration were required to
belong to the State of Haryana itself indicate that the reference to
the Medical Enterance Examination is with respect to such exami-
nation held in that State. The appellant-University was required
to consider this aspect while permitting migration and allowing
private respondents admission in the 2nd Professional Examination
of the M.BRB.S./BD.S.

As this condition has not been fulfilled.
the order impugned in th

e writ petitions granting
migration in the MPRRB.S,/

is liable to he quashed.
(22) After relying 1
Singla v. State Of Punj

way

the
Examination

Enterance

were
-Medical or equiva-

ggregate of the sub-

University

admission by
B.D.S. Course to the private respondents

pon the judgment of this Court in Meenakshi
ab and others (7), and ‘Rajiv Puri v. Punjad
(7) 1991 (4) S.CR. 87, |
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l-’”i'l’(’ o e - :
. rsily and others’ (8), and of the oupreme Court in  Khalid
ussamm v, Comnussioner tanda HSecrelary Lo

' Government  of 1amy!
Nadu and others (

‘ v), the learned wingle Judge caine w the conclu-
e R e
Sihwle Judge :;m;.osc nUL(,t a ‘l‘()'\‘J!Jflg Lhe wnt( petltmﬁ, ‘ tng learnead
the l‘L:spUn:lQuts o " .() Lduuuh %t»xc mlgratlon put mslf’ad directed

: permit - imigration of the writ petitioners Dy
freaung more seats. 1t was directed, “in the wake or the directions
glvlen 1L any additional seat 1s to be created to accommodate the
pelitioner, the same may be created by the University authorities”
in C;'Vil Writ Petition No. 13507 of 1993. However, while deciding
C.W.‘P. No. 15971 of 1993, the learned Single Judge resiricied the
numper oi additional seats to be created to eight and direcied the
appellant University to consider the case of the petitioners on the
basis of their merit in the Ist year of B.D.S. examination and admit
only five more students ie. 3 at Dental College, Rohtak and 2 at
IN.A.V. Centenary, Yamunanagar. ‘Lhe learned Single Judge further
noted that one Munish Madan was granted migration from a
college at Yamunanagar to Rohtak which was a inter College trans-
ier and governed by di:iérent regulations. The migration of Munish
Madan had been challenged mainly on the ground that the Vice-
Chancellor of the appellant-University without caring for the Rules-
Instructions for the migration and ior the stipulated period within
which the applications cculd be submitted had ordered the migra-
tion of this respondent before the expiry of the period stipulated
and was admitted in the Dental College, Rohtak on 14th September,
1993 in pursuance of the migration order.

(23) The judgment of the learned Single Judge to the extent it
holds the migration to be against the provisions of law is up-held
though for different reasons as noted herein above. However, the
direction given to admit the writ petitioners by creating more seats
cannot be up-held in as much as the Court has not jurisdiction to
direct the creation of additional seats for accommodating such
persons who approach the Court by way of wri.t petitim.]s. The
poesibility of there being more meritorious capdldatgs desn'ou§ of
seeking migration cannot be ruled out.  The 1llegath committed
in favour of some previleged candidates cannot be dgected -to.be
repeated for whose who come to the Court for seeking a similar

-

(8) 1992 (1) R.S.J. 47. : , %
(9) 1987 (4) SL.R. 598. . A ‘ |
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ot of al authorities who may
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onal se¢
the education
atus and staff for immparting cduc‘a'tion in the
feld. Without knowing of ascertaining the (.‘.xact po‘mt)lon ?f ?;li
ctaff and otlier requisite {acilities ltor 1;111(!(‘1‘;_;()1[1;; thff course, 5
, creation of additional seats may not only
Institution but is also detrimental to the
those who are directed to be provided additional seats.
in Home Secretary, U.T. of Chandigarh v.
wgh Grewal and others (10), even depricated the practice

Darshyit Su ' ' ‘
admission by the High Court by way of interim orders

of granting :
except in rare cases where non passing of such an order was likel”

‘o cause serious injury which could not be repaired later.

treatment.
require applic
need addiional appar

ation ol mind ol

jesuance of direction vl
advereely affect the
interests ol
The Supreme Courl

(24) Directing the grant ol admission by the creation of addi-
ional seats on compassionate ground by the High Court or the
Supreme Court was not approved by the Apex Court in ‘State of
Punjab v. Renuka Singla (11), wherein it was held :—

“The admission in Medical Course throughout India is govern-
ed by different statutory provisions, including regulations
framed under different Acts, During last several years
efforts have been made to regulate the admission to the
different medical institutions, in order to achieve acade-
mic excellence. But, at the same time, a counter attempt
is also apparent and discernible, by which the candidates,
who are not able to get admissions against the seats fixed
by . different statutory authorities, file writ applications
and interim or final directions are given to admit such
petitioners. We fail.to appreciate as to how the High
Court or this Court can be generous or liberal in issuing
such directions which in substance amount to directing
the authorities concerned to violate their own statutory
rules and regulations, in respect of admissions of students.
It cannot be disputed that technical education, ineluding
medical education, requires infrastructure to core with
the requirement of giving proper education to the students,
who are admitted. Taking into consideration the infra-
Stru?'tuhre, cquipment, staff, the limit of the number of
admissions is fixed either by the Medical Council of India

(10) 1993 (4) S.L.R. 55.
(11) J.T. 1993 (6) S.C. 524, .

e
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or Dental Council of India. The High Court cannot’ dis
turb that balance between the capacity of the institution
and number of admissions, on ‘compassionate ground’. The
High Court should be conscious of the fact that in  this
process they are affecting the education of the students
who have already been admitted, against, the fixed seats.
after a very tough competitive examination. According
to us, there does not appear to by any jusctification on the
part of the High Court, in the present case, to direct
admission of respondent No. 1 on ‘compassionate ground'
and to issue a fiat to create an additional seat which
& : amounts to a direction to violate Seétion 10A and Ser:tlon
- ~ 10B (3) of the Dentists Act referred to above.”

e

(25) The learned counsel appearing for the ‘candidates whe
managed to get admission by migration have argued that even if the
writ pétitlons are acceptéd and the migration is held to be not lr’gal
the order impugned should not be quashed as that w ould resu]t iy
a great hardship to the students who have joined the new instifu-
tion after migration. “Reliance is placed upon the judgrment of the
Supreme Court in Darshjit Singh’s case (suprd) and of this Court in
Civil: Writ Petition No. 1745 of 1992 ‘Thapar Institute of Engmae'mm
and Technology, Putiala v. State of Punjab, decided on 2nd Septerm-
ber, 1994. We are not impressed by this arctiment and cantnot per-
mit the illegality to be perpetuated or the ‘successful candidatés
being conferred with any uncalled for benefit in their favour. Orce

) it is held that the migration has been procured by illegal means and
” im'violation’of not ionly the provisions of law but also 'the Constitu-
1ion, no leniency can be shown in favour of those who have obtained
such ‘uncalled for benefits in their favour. In the instant case. thé
successful candidates got admission in B.D.S. By mipration with
open eyes and the result regarding their fate clearly written on the
wall, Manupulative admissions, herefore, cannot be permitted to be:
\:;.\ continued particularly when the action of the respondents granting |
A migration,—vide order dated 19th October, 1993 (Annexure P/4) so
far 'as B.D.S. Course is concerned was challenged in the Court with-

, in days thereafter. The candidates who have succeeded ‘in gettivig
A f). migration’ were not allowed to continue by any specific order of the
= i Court. Similar is the case of the respondents ‘who ~have been
migrated in the M.B.B.S. Course. Reliance of the counsel for the

respondents on Darshjit Singh’s case (supra) is misplaced in as much:

as in that case the respondents had been granted admission bv the

Court orders that the candidates had been preved to have heen

s
o

e
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studying in the institution 'f(\)r efC 12‘;2:{11351 edm‘:,(;r ad%nihi
Supreme Court observed, WL A ‘ourt had not dil
have been more appropriate 1f the High Qoux ad | 11
1ad in the Chandigarh Engineerin
respondents to be admitlied n , (e 5 = hserv:
by way of interim orders............ i ‘lt w:n. Imt'her (.) ‘Ser
e;’exl {f the writ petition fails, the lnls-cblof f)f interim ord
be rectified in view of the change in gli,uatlon, cogpled.”m i
lapse of time. This precisely the situation confronting us.”” Such is
not the situation in the case before us. ‘
(26) The Division Bench of this Court in ‘T'hapar Institute ;of
Enoincering and Technology’s case (supra) also did not set aside the
celection despite the dismissal of the.writ petitions mainly on the
ground that affected students had been granted admission on account
of the court orders and that they had been continuing studies for
over a sufficient period of time. In that case, the Court directed,
“It is, however, observed that the students who were admitted on
the basis of Court orders shall be permitted to continue with -their
studies and their admissions shall- be regularised.” -No migrated
student has been allowed to continue the study on the basis of ' the
Court orders in the instant cases. - PR S SRR Y. SE
(27) Under the circumstances, the Letters Patent Appeals
Nos. 78, 79, 80, 211 and 212 of 1994 are partly allowed. - The impugn-
ed order of the learned Single Judge in so far as it directs the grant
of admission to the writ petitioners before him by creating addi-
tional seats is set aside. The order of the léarned Single Judge and
the order of migration by which Ms. Nitasha Paul, Ms. Puneet,
Ms. Bindu Bansal, Mr. Sumit Malik, Ms. Monika Bhasin, Ms. Pcoja
Batra, Mr. Manoj Mittal, Mr. Tarun Kumar Bhutani. Mr. Munish
Madan, Ms. Anjula Girdhar, Ms, Shalu, Ms. Rashi Majithia, Ms. Eru
Arora, Puneet Sadana in B.D.S. course and Ms. Bhawana Narulag,
Manish Jain, Ms. Anjali Hooda and Ms. Anamika Bishnoi in M.B.B.S.
Course were granted admission is set aside. The seats held by such
respondents are declared vacant. The respondent-University is
directed to advertise the vacancies and after getting the applications
from the desirous students, make selection in accordance with ' the
University Calendar by adopting a reasonable and uniform policy
and standards for the said purpose. The merit of the students shall
be kept as a condition for making selection for the purposes “of
migration for the students. Civil Writ Petition Nos. 8097, 8215, 8589.
9620, 7991, 8007 of 1994 and 16067 of 1993 shall also stand allowed t6
the extent indicated above. :
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