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LETTERS PATENT APPEAL
Before A. N. Grover and H. R. Khanna, |J.
AMAR KAUR—Appellant '

versus

SHIV KARAN anp otHERs,—Respondents

Letters Patent Appeal No. 2 of 1961

Code of Civil Procedure (Act V of 1908)—Order 21 Rules 58
and 63—Order on objections under Rule 58—When conclusive—Objec-
tions filed in exccution of a decree of one decree-holder—Order dismis-

sing the objections—Whether can be taken advantage of by other

decrec-holders—Application  for rateable distribution by other decree-
holders—Whether entitles them *to take advantage - of that order—

Suit under Order 21, Rule 63,y objector dismissed—Effect of—S.11—

Suit. dismissed because- plaintiff failed “to pay: adjournment costs and
produce cvidence—Whether operates as resjudicate—Evidence Act (1
of 1872)—S. 41—Order adjudicating a person insolvent set aside in
appeal—Appellate  order—Whether judgment _in  rem—Debtor
making a gift of his property—Intention of the donor—At what time
to be seen. i e b

" Held, that Order 21, Rule 58, of the Code of Civil Procedure pro-
vides a summary remedy to third parties, i.e., persons other than

judgdment-debtors or their legal representatives for raising objections

to the attachment of the property. Where a third party has a claim
or an objection to the attachment of property attached in ‘execution

(D Al R 14a8 L. Lo
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of a decree, there arc two courses open to him. He may straight-
away file a sujc claiming the appropriate relicf, or he may file an
objection-petition under Order 21, Rule 58 of the Code of Civil Pro-
cedure to the Court cxecuting the decree. The remedy provided
thus is not only summary but is also concurrent and results only in

4 summary investigation and not a full trial of the issues between
the parties. The party aggricved by an order passed after such . in-
vestigation has to file a suit under Rule 63 within one year to establish
the rights which he claims to the property in dispute. If the suir

Is instituted by the decree-holder, against whom an order has been
passed ‘on objections filed under Order 21, Rule 58 releasing  the
property from attachment, ‘the right which he claims in the suit is
the right to have the property attached in exccution of the decree
against the judgment-debtor. If, on the contrary, the plaintiff is the
objector, who has been unsuccessful in the objection proceedings before
the excuting Court, the right which he claims in the suit under Order
21, Rule 63 is the right to have the property in dispute released from
attachment on the ground that it belongs to him and not to the
judgment-debtor. Subject to the decision in that suit, the order passed
by the executing Court is conclusive. It is, however, essential that
the order on the application under Order 21, Rule 58 must be subsis-
ting when the suit is filed. If the objections under Order 21, Rule
58 are dismissed and attachment is upheld and for some reason .or
the other the attachment subsequently comes to an end, the order up-
holding the attachment would, in the circumstances, becomes defunct
and in such an event there is no purpose in filing a suit to have the
attachment set aside.

Held, that the language of Rule 58 of Order 21 of the Code of
Civil Procedure, goes to show that the basis of the objections under
that Rule is “that such property is not liable to such attachment.”

"The words “such attachment” in Rule 58 point to the conclusion

that the order passed on the objections is operative only in respect of

the particular attachment against which objections are filed and not

with regard to the attachment which may be made in execution of

some other decree against that judg¢ment-debtor. Any other decree-
holder, in whose decree the property was not attached, cannot take
advantage of ‘the order dismissing the objections to attachment made
in the execution of the decree in which the property was attached,
even if the suit under Order 21, Rule 63 has not been filed and the
other decree-holders had applied for rateable distribution.

Held, that the dismissal of the suit filed by the objector under
Order 21, Rule 63 C.P.C. cnures only for the benefit of the decree-
holder in the execution of whose decree the property was attached and
cannot be taken advantage of by the other decree-holders of judgment-
debtor even if they were impleaded as defendants in that suit because
the relief sought was only about the non-liability of the property for
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attachment and sale in execution of the attaching decrec-holder’s de-
cree. Further, the aforesaid suit was dismissed because the plaintiff

failed to pay costs of adjournment and produce evidence and as such
the decision cannot be taken to be on merits.

Held, that the decision in the previous suit, which was dismissed,
does not operate as res judicata in the subsequent suit.

Held, that there can be no manner of doubt that the adjudication
of a person as an insolvent has the effect of taking away from that
‘person his legal character of being not insolvent. An order by which
such adjudication is made would thus be clearly covered by section
41 of the Indian Evidence Act. When on appeal the order adjudi-
cating a person insolvent is set aside, the cffect of the judgment of
the appellate Court is to declare that person ta be entitled to the
legal character of being not insolvent. Such a judgment falls  within the
ambit of section 41 and is conclusive on the point that at the time of the
taking of insolvency proceedings he was not insolvent.

Held, that the question, as to whether the gift was made with
a view to defraud and delay the creditors, would have to be determined

by the intention of the debtor at the time of making the gift and in
the light of facts then existing and
period.

Dot in the context of subsequent

Appeal under clause 10 of the Letters Paten from the decree of
the Hon’ble Mr. Justice D.K.Mahajan, dated the 19:h October, 1960,
passed in R. S. A. No. 176 of 1954, affirming that of Shri Gobind
Ram Budhiraja, Additional District Judge, Ferozepur, dated the 28th
October, 1953, who affirmed with: costs the decree of Shri E. F. Barlow,
Subordinate Judeg, 1st Class, Ferozepur, dated the 16th June, 1953, dis-
missing the plaintiff's suit with costs.



C. L. Accarwar, H. L. Sarin anp J. K. Knosra, Apvocates, for
the Appellant.

~

J. N. SerH, anp Mr. C. M. Navar, Apvocatss, for the Respondents.

“sij A0, Sulirovagor) £y
JUDGMENT

T

The judgment of the Court was delivered by:—

Khanna, J. Kuanna, J.—This Letters Patent Appeal filed by Bibi
Amar Kaur is directed against the judgment and decree
of learned Single Judge, whereby he dismissed Regular \,
Second Appeal filed by the appellant against the judgment
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onal (District Judge, Ferozepore,

e decision of the trial Court by which
he appellant against Shiv

Karan and other
respondents was dismissed.

The present ap

peal is a sequel to a long-drawn litiga-
tion, the brief hist

ory of which is as under: —

In August, 1932, Lal Singh, defendant, who is husband
of the plaintiff-appellant

, made a gift of land measuring
1,238 Bighas and 7 Biswas, situated in village Sukhchain,
district F

€rozepore, in favour of the appellant.  The gift
was subject to g charge for, payment

of maintenance
amount which had been decreed in favour of Shrimati
Pritam Kaur, who was the wife of the brother of Lal Singh.
Mutation on the basis of the gift was sanctioned in favour
of the appellant on 13th of May, 1934. Firm Behari Lal-
Lashkari Mal obtained a decree for the recovery of
Rs. 14,000 with future interest and costs against Lal Singh,
defendant, on 27th of February, 1935, One Bhana Ram
also obtained a decree for recovery of Rs. 20,000 and
Rs. 1,164 as costs against Lal Singh on 17th of March,
1936. Bhana Ram filed an application for execution of
his decree on 4th of July, 1936, and got the land situated
in village Sukhchain, which had been gifted by Lal Singh
in favour of the appellant, attached on 30th of October,
1936. The papers were then forwarded to the Collector
for auction of the attached property in accordance with
the notification issued under section 68 of the Code of
Civil Procedure. Firm Behari Lal-Lashkari Mal applied
for execution of its decree against Lal Singh on 18th of
July, 1936, and made a prayer in that application for
rateable distribution of the amount realized in Bhana
Ram’s execution application. The appellant filed objec-
tions on 23rd of February, 1937, under Order 21, Rule 58,
of the Code of Civil Procedure in Bhana Ram'’s execution
application claiming that the land attached belonged to
her ands as such was not liable to attachment and sale in
execution of the decree against Lal Singh.

The above
objections were, however,

dismissed the same day on the
ground of being belated. The appellant thereupon filed

suit on 10th of November, 1937, under Order 21, Rule 63,
of the Code of.Civil Procedure for a declaration that she

was the”owner of land measuring 1,237 Kanals and 7

Amar Kaur

v

Shiv Karan

and others

Khanna,

J.
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Amar- Kayr . )
Marlas, situated in village Sukhchain, because of the gift

v.
Shiv: Karan n.nade in her favour and as such the aforesaid land was not
andsothers - hab.le to attachment and sale in execution of the decree
Kﬁ against Lal, Singh. In the alternative it was prayed that =
nna, . J, she. had a charge over the land to the extent of Rs. 4,410
which amount she had deposited in the Courf of the Senior
Subordinate Judge, Ferozepore, towards payment of the
char,ge of Shrimati Pritam Kaur. Bhana Ram and other
creditors of Lal Singh including Firm Behari Lal- 45
La-shkari Mal were impleaded as defendants in the above -
51.111;. The suit was resisted by those creditors and was
dismissed by Shri Mani Ram Khanna, Subordinate Judge,
F.‘erozgpore, on 15th of November, 1938, because the plain-
tiff failed to pay the costs of adjournment and produce
any evidence. Lal Singh, defendant, was declared insol- -
vent on an application filed by Firm Behari Lal-Lashkari
Mal by Insolvency Judge, Ferozepore, as per order, dated
15th of July, 1938. Lal Singh filed an appeal against that
order and the same was accepted by Mr. S.A. Rehman,
District Judge, Ferozepore, on 22nd of November, 1938, on
the ground that Lal Singh could not be held to be unable
to meet his liabilities on the strength of his property. The
adjudication of Lal Singh as insolvent was, accordingly,
annulled.

It would appear that Bhana Ram’s execution applica-
tion, in, the course of which the land in village Sukhchain
had been attached, was consigned to the record room.
Accordingly, on 16th of May, 1944, Firm Behari Lal-
Lashkari Mal, applied for execution of its decree and got
attached land measuring 54 Bighas and 18 Biswas situated
in village Sukhchain, which is now in dispute and is a
part of the land'that had been gifted in favour of the
appellant. After attachment of the land and after notice

under Order 21, Rule 66 of the Code of Civil Procedure
had been served on Lal Singh, the papers were forwarded
to the Collector for sale of the land. The Collector sold
the land in dispute by auction and the same was purchased
by Pohlu Ram predecessor of Shiv Karan and Surja Mal,
respondents for Rs. 20,300. Lal Singh filed objections to
the sale under Order 21, Rule 90 of the Code of Civil
Procedure on the ground that the. auction sale was liable
to- be set aside: because of irregularities. The appellant
also filed objections on the basis that the land sold belong-

ed to her. The Collector confirmed the sale, but on appeal
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Kaur
by Lal Singh, the Commissioner of Jullundur set agide the #Amar Ka

sale and r'emanded the case to the Collector foy proceed-

V.
Shiv Karan

ing de novo. In proceedings by the auction purchaser and others

for refund of the sale price an order was ultimately made

in appeal by Harnam Singh, J. with the consent of the Xhanna,

auction purchaser and Firm Behari Lal-Lashkari Mal, that
the auctfn purchaser, would continue to be in possession
of the land sold till the amount paid by him was refund-
ed. The appellant also filed an application for restora-
tion of her possession, but she was told that, if affected,
she should take steps in Execution Court. The appellant
thereupon filed the present  suit for possession of the
land in dispute measuring 5¢ Bighas and 18 Biswas, situat-
ed in village Sukhchain, on the allegation-that she was
the owner of the land in dispute because of the gift made
in her favour and that the same was not liable to attach-
ment and sale in execution of the decree against Lal Singh.
Injunction was also sought restraining Firm Behari Lal-
Lashkari Mal, as well as Shrimati Attar Kaur, defendant
No. 4, to whom Firm Behari Lal-Lashkari Mal was alleged
to have sold the rights under the decree, from executing

the aforesaid decree by attachment and sale of tha afore-
said land.

The suit was resisted by the defendants other than
Lal ‘Singh. They denied ‘the validity of the gift in favour
of the appellant and averred that the same had been
made with a view to defeat and delay the creditors of
Lal Singh. The present, suit was stated to be barred by
the rule of res judicata because of the dismissal of the
appellant’s earlier suit by Shri Mani Ram Khanna on 15th
ol ‘November, 1938, There were some other pleas also, but
we are not now concerned with them. As many as 12
issues were framed but: for the purpese of the present
appeal the material issyes are 1, 2, 3 and 11 and are to
the following effect: —

(1) Whether there is a valid gilt by defendant No_ 5
in favour of the plaintiff as alleged in the plaint?

(2) If issue No. 1 is proved in favour of the plain-
tiff, what is its effect on the rights of the decree-

holder defendant No. 3 ?

J.
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v

Shiv Karan

and others
—_—

Khanna,

J.
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(3) Is the judgment dated 15th of November, 1938,
of the Court of Shri Mani Ram, Sub-Judge,
between the parties not res judicata 2

(11) If issues Nos. 1, 2 and 3 are decided in favour | L=
of the plaintiff, whether the gift was intended 1
to delay and defeat the creditors and as such not

binding on the creditors ?

The {irial Court held on issues Nos. 1 and 2 that gift in
favour of the appellant had been proved and was valid
subject to finding on issue No. 11. On, issue No. 3 it was
held that the judgment of Shri Mani Ram Khanna, dated
15th of November, 1938, operated as res judicata against ’
the plaintiff and her suit could not be decreed, but the
question of possession between the parties was not barred
by res judicata. On issue No. 11 it was held that the gift
made in favour of the appellant was made by Lal Singh
with a view to delay and defraud his creditors. On appeal
learned Additional District Judge, Ferozepore, affirmed the
findings of the trial Court on the above issues. When the
appellant came up in second appeal the learned Single
Judge referred to the judgment of Mr. S. A. Rehman,
dated 22nd of November, 1938, wherein it had been found

that Lal Singh was able to pay his debts on the basis of
It was held that in view of the aforesaid

the property.
Firm Behari Lal-

decision coupled with the fact that
Lashkari Mal had failed to mention the property in dis-

pute in the list of the properties of Lal Singh in the
insolvency proceedings, the gift by Lal Singh in favour of
the appellant could not be deemed to be void on the
ground that it was made to defeat and delay the creditors.
The decision of the Courts below that the gift in question
was made to defeat and delay the creditors was, accord-
ingly, not sustained. So far as the findings of the Courts
below on issue No. 3 that the decision of Shri Mani Ram
Khanna operated as res judicata are concerned, the learn-
ed Single Judge referred to various authorities in which
i has been held that if a suit was dismissed in substance

under Order 17, Rule 3, of the Code of Civil Procedure, it
would not operate as res judicata, because there was o
decision on the merits. It was further observed that
the order of the Court dismissing the objections of the
appellant under Order 21, Rule 58, of the Code of Civil

The present suit was

Procedure would hold the field.

¥
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held to be barred by res judicata because of the decision = Amar

on the objections under Order 21, Rule 58 read with Rule

v

Kaur

. 5 l-{c '
63 of the Code of Civil Procedure. The sccond appeal, in Rvaladnan

the ('ircumslances, was dismissed.

and others

Khanna, J.

I may state that when this Letters Patent appeal [irst
came up for hearing before Mehar Singh and Grover, JJ.
they found that certain facts were not clear and that it
\Was necessary 1o have complete history of the execution
proceedings. As per order, dated 13th December, 1962, they
accordingly directed the Senior  Subordinate Judge,
Ferozepore, to make a detailed ireport in the matter.
Report, dated 30th of December, 1963, was thereafter
submitted by the learned Senior Subordinate Judge.

Mr, Aggarwal, on behalf of the appellant has argued
that the learned Single Judge was in error in holding that
the present suit was baured because of the order of the
Executing Court dismissing the objections of the appel-
lant under Order 21, Rule 58 of the Code of Civil Proce-
dure on 23rd of February, 1937. The learned Single Judge
in holding that the order of the Executing Court on those
objections had become conclusive, relied upon the provi-

sions of Order 21, Rule 63 of the Code, which read as
under: —

“Order 21.

Rule 63: Where a claim or an  objection is pre-
ferred, the party against whom an order is
made may institute a suit to establish the right
which he claims to the property in dispute, but,
subject to the result of such suit, if any, the
order shall be conclusive.”

It is urged on behalf of the appellant that as she filed the
objection-petition under Order 21, Rule 58 in the execution
taken out by Bhana Ram, it is only Bhanna Ram, who can
take advantage of the order dismissing the objections of
the appellant for the execution of his decree in the
course of which those objections were dismissed. Firm
Behari Lal-Lashkari Mal, according to the learned counsel,
cannot claim the aforesaid order to be conclusive for the
execution of its own decree. After giving the matter my
earnest consideration, I am of the view that there is
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Khanna,

J.
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considerable force in the above contention. Order 2.,
BuloAdh Rule 58 of the Code provides a summary remedy
to third partics, i.e., persons other than judgment-debtors
or their legal representatives for raising objections to the
attachment of the property. Where a third party has a
claim or an objection to the attachment of property
attached in execcution of a decree, there are two courses
open to him. He may straightaway file a suit claiming
the appropriate relief, or he may file an objectjon-petition
under Order 21, Rule 58 of the Code of Civil Procedure to
the Court executing: the decree. The remedy provided
thus is not only summary but is also concurrent and
results only in a summary investigation and not a full
trial of the issues between the parties. The party aggriev- .
ed by an order passed after such investigation has to file =
a suit under Rule 63’ within one year to establish the
rights which he claims to the property in dispute. If the
suit is instituted by the decree-holder, against whom an
order has been passed on objections filed under Order 21,
Rule 58 releasing the property from attachment, the right
which he claims in the suit is the right to have the pro-
perty attached in execution of the decree against the
judgment-debtor. If, on the contrary, the plaintiff is the
objector, who has been unsuccessful in the objection pro- f\
ceedings before the executing Court, the right which he
claims in the suit under Order 21, Rule 63 is the right to
have the property in dispute released from attachment
on the ground that it belongs to him and not to the
judgment-debtor. Subject to the decision in that suit, the
order passed by the executing Court is conclusive.
It is, however, essential that the order on.the application e
under Order 21, Rule 58 must be subsisting when the suit
is filed. If the objections under Order 21, Rule 58 are dis- S
missed and the attachment is upheld and for some reason 3
or the other the attachment subsequently comes to
an end, the order upholding the attachment would, in the
circumstances, become defunct and in such an event there
is no purpose in filing a suit to have the attachment set g’
aside. As observed by Rankin, J. in Najimunnessa Bibt
v. Nacharaddin Sardar (1)—

Y

“The meaning of the words ‘shall be conclusive’ is
that the act of the Court is to be valid unless N~

(1) AIR. 1924 Cal. 744.
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there is a suil. It means that the attachment Amar Kaur

held valid in the claim case shall be valid and

v

Shiv karan

the attachment removed shall be as though it and others

never was, so far as the parties are concerned.

The rule seems to mean that subject to a suit Khanns,

factum valet the act of the Court shall not be

questioned save in that way. The effect of the

decision as to possession in other proceedings in

which that question may again arise is not the
matter to which “shall be conclusive” are direct-
ly addressed. The principle is that the object of
making a claim in execution is to remove the
attachment, that when the attachment is with-
drawn that object is gained and that if there
exists no attachment, or proceeding in execution
on which the order in the claim case can take
effect, one is not bound to bring a suit com-
plaining of such order.”

The above observations were followed by a Division
Bench of Bombay High Court in Radha bai Gopal Joshi
v. Gopal Dhondo Joshi and another (2).

Apart from the proposition enunciated above about
the order on objection under Order 21, Rule 58 ceasing
to be conclusive. because of the attachment coming to an
end, there is another aspect of the matter about the
extent of the conclusive nature of the order and it is this
aspect which is of importance in the presemt case. Before
dealing with this aspect it may be observed that the
objections, which were filed by the appellant under
Order 21, Rule 58, were to the attachment of the property
in dispute in execution of the decree obtained by Bhana
Ram, against Lal Singh. No attachment was effected in
the execution of the decree obtained by firm Behari Lal-
Lashkari Mal, and no objections under Order 21, Rule

: . N\
58 were consequently filed in the proceedings relating to
the execution of the decree of firm Behari Lal-Lashkari
Mal. In the circumstances, the order made on the objec-
tion-petition would enure only for the benefit of Bhana
Ram, and cannot be taken advantage of by firm Behari

(2) ALR. 1944 Bom. 50. 2

J.
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Khanna, J.

tion of the particular decree.
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Lal-Lashkari Mal. The effect of the dismissal of the
objection-petition of the appellant was to uphold the
attachment only in the decrce of Bhana Ram, and the
order could operate as conclusive subject to the suit under
Order 21, Rule 63 only qua that decree and not in respect
of the decrees obtained by the other decree-holders. The
language of Rule. 58 goes to show that the basis of the
objections under that Rule is “that such property is not
liable to such attachment.” The words “such attachment”
in Rule, 58 point to the conclusion that the order passcd
on the objections is operative only in respect of the parti-
cular attachment against which objections are filed and
not with regard to the attachment which may be made
in execution of some other decrce against that judgment-
debtor. In Kanadai Narasimhachariar v. Raghava
Padayachi and others (3), a Full Bench of Madras High
Court had occasion to deal with the question as to whether
an order passed dismissing an objection preferred to an
attachment under Order 21, Rule 58, no suit having been
filed under Rule 63. operates beyond proceedings in execu-

It was observed—

“As we have pointed out, Rule 58 of Order 21, only
applies to a claim preferred or an objection
made to the order of attachment in the parti-
cular execution proceedings. The statement in
Rule 63. that an order passed en—the—claimm on
the claim or objection shall, subject to a suit,
be conclusive must be read in conjunction with
58, which speaks of “such attachment”. We
think that it would be unreasonable to hold
that the intention of the Legislature was to
make the order conclusive for all purposes inside
and outside the particular execution proceedings.”

The Court, accordingly, held—

“Subject to the operation of the doctrine of res
judicata in any particular case, we hold that
an order on a claim petition filed under Order
21, Rule 58 or a decree in a suit filed under Rule
63, does not extend beyond the execution of the

decree which has given rise to those proceed-
ings.”

(3) A.LR. 1945 Mad. 333.

B S
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Reference in th
bai Gopal Jos}
that under Orq

passed under Rule 60 or Rule 61 w
" liability or non-liability of the p
attachment already effected.
that the order dated 23rd of F
objections under Order 21, R
would enure onl

1’'s case (supra) (2), wherein it was held
hich only decides the

I would, accordingly, hold
ebruary, 1937, made ' on the
ule 58 filed by the appellant
Y for the benefit of the decree of Bhana
r that of firm Behari Lal-Lashkari Mal.

Mr. Seth, on behalf of the contesting respondents, has
argued that even if the attachment of the property in dis-
pute had been effected only iniexecution of the decree of
Bhana Ram, when the above objections under Rule 58,
were dismissed, firm Beharij Lal-Lashkari = Mal, can take

, advantage of the dismissal of those objections because the
firm had applied for rateable distribution of the amount
realised in execution of Bhana Ram’s decree. Our atten-

tion in this connection has been invited to Section 64 of
the Code of Civil Procedure which reads as under: —

“Where an attachment has been made, any private
transfer or delivery of the property attached or
of any interest therein and any payment to the
Judgment-debtor of ‘any debt, dividend or other

monies contrary to such attachment, shall be

void as against all claims enforceable under the
attachment, :

Explanation.—For the purposes of this section,
claims enforceable under an attachment include
claims for the 'rat‘eable distribution ‘of assets.”

Particular stress has been laid by’Mr. :
planation to the Section. The effect of
sion is to render void private transfers ‘of‘propert'y after
attachment as against all claims enforceable under ‘the
attachment including those for the rateable  distribution
of assets. It would not, however; in my opinion, follow
e on objections under
er scope so as to ‘cover
ee in execution of which it is made, but
ees. The Explanation makes it clear {hat

Seth, on the Ex-
the above provi-

Order 21, Rule 58 is to have a wid
not only the decr

v

articular property to the Khanna,

r
is connection may also be made to Radha- Amar Kau

Py ¢ Shiv Karan
er 21, Rule 63, what is conclusive is the order and othérs

J.
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the wider ; :
vider meaning given to the words “claims enforceable

Shiv Karan Under the attachment” by that Explanation is for the pur-
and others ~ P0Se of Section 64, only. There is .no provision in Rules 58

Khanna,

;nd 60 of Order 21 corresponding”to the Explanation to

fectxon 64 of the Code. In the circumstances, I am of the
view t_hat the respondents can derive no benefit from the
provisions of Section 64 in this case.

J.

. Mr. Seth, has also referred to Rule, 11 of the Rules
issued by the Punjab Government as per notification
No. 2420-R, dated the 26th July, 1940, in exercise of the
powers conferred by Section 70 'of the Code of Civil Pro-
cedure. Those Rules provide for the procedure to be
adopte._d by the revenue -authorities’ where the same land
is orde‘ed to be sold in execution of two or more decrees
and. in my opinion, have no bearing so far as the present
case is concerned. '

Argument has then been advanced by Mr, Seth, that
as the suit brought by the appellant under Order 21.
Rule 63, of the Code of Civil Procedure was dismissed by
Shri Mani Ram Khanna, and as firm Behari Lal-Lashkari
Mal, was a party to that suit the decision in that suit would
operate as res judicata. The short answer to this .argu-
ment is that this was a suit under Order 21, Rule 63 arising
out of the order made against the appellant on her objec-
tions under Order 21, Rule 58 in the execution proceedings
of the decree obtained by Bhana Ram, against Lal Singh.
The prayer made in the suit was that the land gifted in
favour of the appellant was not liable to attachment and
sale in execution of decree of Bhana Ram, against Lal
Singh. The dismissal of that suit as of the objections under
Order 21, Rule 58 would enure only for the benefit of
Bhana Ram. and cannot be taken advantage of by the
other decree-holders of Lal Singh, for the execution of
their decrees. The fact that other decree-holders were
also impleaded as defendants in that suit would not make
any material difference because the relief sought was only
about the non-liability of the property for attachment and
sale in execution of the decree of Bhana Ram. As observ-
ed by the Full Bench of {he Madras High Court in Kanda-

dai Narasimhachariar’s case (supra) (3), the decree in a suit
filed under Order 21, Rule 63 does not extend beyond the

execution of the decree which has given rights-to those

proceedings. i

J

e
e ._‘
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Apart from the above I find that the suit brought by
the appellany, was dismissed because she

Costs of adjournment and produce evidence
Cumstances I am in

Amar Kaur
failed to pay - Oy

. In the cir- sal:c\{ :f‘;‘;f:
clined to agree with the learned Single

Judge that the previous decision should not
be a decision on merits.

accordingly, hold that th
-Khanna, dated 15th of
as res judicata.

Mr. Seth, has next argued that both t
first appellate Courts had found that the gift of the land
in dispute by Lal Sin

gh, in favour of the appellant had
been made with a view to defraud and delay the creditors
of Lal Singh, and that the learned Single Judge was in
error in setting aside those concurrent findings of fact of
the Courts below in second appeal. The learned Single
Judge in setting aside the aforesaid finding based his
decision on the judgment dated 22nd November, 1938, of
Mr. S, A, Rahman, District J udge, whereby he accepted the
appeal of Lal Singh, against the order of the Insolvency
Judge adjudicating Lal Singh, as insolvent, It was held
that the total assets

be taken to
Looking to all the facts I would,

e judgment of Shri Mani Ram
November, 1938, does not operate

Khanm’ J'

he trial and the

fact that the suit pr
Lal-Lashkari Mal, i
‘vency proceedings
gift in question co
to defeat and del
also referred to the Judgment of M
held that the aforesaid judgment ¢

as a judgment in rem with respect
gifted land and its ownership.

operty was not included by firm Behari
n lists of assets of Lal Singh,

the learned Single Judge held
uld not be deemed to have be
ay the creditors.

in insol-
that the
en made
The trial Court had
r. Rahman angd had
ould not be regarded
to the question of
It was further observed

The trial Court, accordingly,
in the present case could not
findings in insolvency pr
positive evidence and th
sumption raised under t

remarked that the plaintiff
be allowed to utilize the
oceedings to take the place of
ereby indirectly defeat the pre-
he circumstances that the gift in
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lavour of the plaintilfl hud  been  made 10 defeat and
dclay the creditors. No reference appears 1o have been
made by the learned Additional District Judge when
deciding the appeal, to the judgment ot Mr, Rahman, The
first question which arises for consideration in this context
18 whether the judgment of Mr. Rahman is a judgment in
rem, and if so in respect of what matter. Section 41 of

y | A
the Evidence Act reads as"under; —

“41. A final judgment, order or decree of competent
Court, in the excrcise of probate, matrimonial,
admiralty or insolvency jurisdiction which con-
fers upon or takes away from any person any
legal character, or which declares any person
to be entitled to any such character, or to be
entitled to any specific thing, not as against any
specified person,  but absolutely, is relevant
when the existence of any such legal character,

or the title of any such person to any such
thing, is relevant,

Such judgment, order or decree is conclusive proof—

that any legal character which it confers accrued
at the time when such judgment, order or
decree came into operation; that any legal
character, to which it declares any such
person to be entitled, wrued to that person
at the time when such judgment, order or
decree declares it to have accrued to that
person ;

that any legal character which it takes away from
any such person ccased at the time from
which such judgment, order or decree
declared that it had ceased or should cease;
and that anything to which it declares any
person to be so entitled was the property of
that person at the time from which such
judgment, order or decree declares that it
had been or should be his property.”

The judgment of Mr. Rahman was given in proceedings in
which the adjudication of Lal Singh, as insolvent was

P,

6 W

" 5



VOL. XVIII-(1)] INDIAN LAW REPORTS 175

. ' : Kaur,
sought and the finding given was that Lal Singh's asscts '\"“"'v

exceeded his liabilities and as such he was not insolvent. Shiv i'(aranv
There can be no manner of doubt that the adjudication of and others

a person as an insolvent has the cffect of taking away from
that person his legal character of being not insolvent. An
order by which such adjudication is made would thus be
clearly covered by Section 41 reproduced above. When
on appeal the order adjudicating a person insolvent is set
aside, the effect of the judgment of the appellate Court
is to declare that person to be entitled  to the legal
character of being not insolvent. In this view of the matter
the judgment of Mr, S. A, Rahman should be deemed to.
fall. within the ambit of Section 41.0f the Indian Evidence

Act.

Mr. Scth, has referred to a Single. Bench case of
Calcutta High Court. Punjab National Bank v. Balikram
Kissenchand and others (4) wherein it was held the
order of an insolvency Court refusing to adjudicate certain
person insolvent, on the ground that he was not a partner
of an insolvent firm. was not a judgment in rem. Perusal of
that judgment goes to show that the basis of that decision
was that an order holding a person as not a partner of a
firm has not the effect of declaring his status or legal

Khanna,

J.

character; and that .its cffect is merely to declare his
position with respect to.the particular firm. Tt would thus
appear that the point arising for determination in that case
was quite different and in my opinion the respondents
can derive no benefit from that case.

w
stion then arises as {o how far is the judgment of

Mr. Rahman conclusive.  The laiter nart of Section 41
declares that the judgment is conclusive for. conferring
and taking away the legal character. Tt would follow from
the above that the judgment of Mr. Rahman was conclu-
sive on the point that at the time of the taking of insolvency
proceedings. T.al Singh, was not insolvent. The question.
however, as 1o whether the gift by Lal Singh, in favour of
the appellant was made with a view to defraud and delav
the creditors did not arise for adjudication before Mr.
Rahman, and so far as this mattler is concerned the
judgment of Mr. Rahman cannot operale as a judgment in
rem. The judgment is no doubt relevant to show that

e —

(4) AILR. 1940 Cal, 225. RS
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|
Lal Singh ' : /
‘,- g y Was n . . x .
Shiv Karan ot insolvent at the {ime proccedings to f
l
=
\

adiuds e
| dJu.dlcate him insolvent took place and would have to
and otherg be given its due weight, but i

annot, in my opinion, form
Khanna’ J.

the sole basis or outweigh all other considerations for

determining whether the gift in favour of the appellant
was made with a view

I}Oth the trial Court and the first appellate Court found

that Lal Singh, owed considerable amounts of debts from

to defraud and delay the creditors. ‘
!

1925 onwards. It was, accfordingly, held that Lal Singh, A {
{

3

was iTl ﬁnancial embarrassed circumstances when he made

the gl.ft in favour of the appellant, who was the wife of "4
Lal Singh. 'The appellant was further found not to have
come into the witness box to rebut the evidence of the

creditors and to show the circumstances under which the =
gift was made in her favour. In my opinion the concur- -

rent findings of the Courts below on the question as 1
to whether the gift in favour of the appellant had been e
made with a view to defraud and delay the creditors

could not be reversed on the sole basis of the judgment of

Mr. Rahman, and the omission of firm Behari Lal-Lashkari

Mal, to mention the property in dispute in the list of assets
of Lal Singh, in the insolvency proceedings. The above
two factors could no doubt be taken into consideration. but ﬁ
at the same time the other factors, which had been ]
referred. to by the Courts below, could not be altogether
irnored. It mavy also be mentioned that the gift in favour
of the anvellant was made on 5th of March 1932, while the
order adiudicating him insolvent was made on 15th of
July7 1938 and the appeal against that order was accented
~on 22nd of November; 1938. The ouestion as to whether
the gift was made with a view to defraud and delav the
creditors, would have to be determined bv the intention
of Lal Sine'h7 at the time of making the gift and in the
licht of facts then existinz and not in the context of sub-
© seanent period. The finding of Mr. Rahman must be
held to relate to the time when the proceedinzs to adiudi-
cate Lal Singh. as insolvent took vnlace and not fo the
<tate of affairs as thev existed six vears before that find-
ing was given. and as such cannot form a good basis for
ubsetting the finding of facts of the Courts below. No
race was set un in the nlaint bv the apvellant that the
oift should be held to have been made not with a view
to defeat and delav the creditors because of the indgment

nf Mr Rahman. Indeed, there was no reference to that

*
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Jjudgment in {he plaint.  Consequenily, no evidence
appears to have been led one way or the other on the
point that the financial status and assets of Lal Singh,
were the same at the time of the insolvency proceed-
Ings as they were at the time of the making of the gift.
So far as the omission of the creditor-firm to include the
property in the list of the assets of Lal Singh, in insolvency
proceedings is concerned, it would create some estoppel
against the firm only if it is shown that such a represen-
tation was acted upon, and of that there appears to be

no proof on the record, ;

After giving the matter my earnest consideration I am
of the view that the material on record does not justify
interference in second appeal with the concurrent finding

of fact of the Courts below that the gift in question had

been made with a view to defeat and delay the creditors

v

Amar Kaur

Shiv f(aran
and others

Khanna,

The appeal, consequently, fails and is dismissed, but,
in the circumstances of the case, I would leave the parties

to bear their own costs.

B.R.T.

J.



