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APPELLATE CIVIL

Bejore Bishan Narain and S. B. Capoor, JJ.

THE VANGUARD FIRE & GENERAL INSURANCE
CO., LTD.,—Appellant.

versus
SARLA DEVI aAnD oTHERS,—Respondents

Regular First Appeal No. 86-D of ‘1955.

1958 Motor Vehicles Act (IV of 1939)—Section 96—Insurer
made a party to the suit—Whether can contest the suit on
Nov., 27th  drounds other than those mentioned in Section 96(2)—

Section 96—Object and purpose of—Whether violates the
Wfﬁcmles of matural justice and Article§ 14 of the Constitu-

tion—Contract of insurance—Nature of—Accident insu-
rance—Clauses of—Third party risk—Liability of the in-
surer and assured for—Tort—Liability of the master for
the acts of his servant—Joint tortfeasors—Whether action
can lie against one of them—Damages resulting from death
in an accident—How to be determined—Burden of proof—
On whom lies—Appellate Court—Whether should interfere
with the quantum of damages allowed by the trial Court—
Section 95(2)—Liability of Insurer—Extent of—Whether
affected by the misuser of the vehicle.

Held, that Section 96(2) of the Motor Vehicles Act,
1939, lays down that the insurers can contest the suit on the
grounds specified therein. It is true that this sub-section
does not contain any specific mandate or prohibition but
the mention of some of the defences in this statutory pro-
visionj necessarily excludes the other defences, otherwise

mislature need not have mentioned any particular
ground of defence at all. This is made absolutely clear by
sub-section (6) which does not deal with procedure but
with grounds on which the insurer can avoid his liability.
It is clear from this provision that the insurers can resist
the suit only on those grounds mentioned in sub-clause (2)
of section 96 when it exercises its right to be impleaded as
a party on receipt of notice from the Court in a suit filed by
the injured person against the assured. It cannot defend the
suit or the appeal on any other ground nor can it be allowed
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to defend the suit or appeal in the name of the assured on
the grounds which under Section 96(2) and (6) it is not
open to it to defend.

Held, that the object and purpose of Section 96 is only
to simplify the procedure for determining the parties’ rights
in a running down accident. Under general law the in-
jured person could file a suit against the assured and could
not implead the insurers. After the decision of this suit
the assured got entitled to sue the insurers. These two
independent suits arising out of the same accident involved
considerable amount of waste of time and money. Under
section 96 both the suits are combined in one without
affecting in any way the respective rights of the injured
person and the insurers qua each other. In this context it
cannot be held ithat Section 96 violates the principles of

natural justice.

Held, that Article 14 of the Constitution has nothing to
do with the matter. There is no kind of discrimination
against insurance companies nor denial of equality before
law in a case where third party risk is involved. The pur-
pose of giving facility to an injured party in a running
down accident secured in Chapter VIII including section
96 is not a restriction on the rights of the insurers who
tervene in the suit filed by
the injured person against the assured which right they
did not have under general law and by giving them a right
to avoid the liability on certain grounds mentioned in the

section.

Held, that the contract of insurance in general law
like any other contract is an agreement by which one party
for consideration furnishes security to the other that he
shall not suffer loss or damage by the happening of perils
specified in the agreement. In the accident insurance the
sum becomes payable to the assured on the happening of
any event specified in the contract. Such an .insurance
may be sub-divided into (a) personal accident insurance,
(b) property accident insurance and (c) liability insurance.
A policy of motor car insurance serves all these tpree pur-
poses. Only parties to the insurance can enforce 1155 terms.
The primary object of the insurance company 1S to in-
demnify the assured and not the third party who 1s a Vvic-
tim of a running down accident. Such a victim does not
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in law or by any fiction of law become a party or privy .to
the insurance contract. The third party has no interest in
the insurance money cither before or after it has been
paid by the insurer to the assured. The remedy of the
victim of the accident is only to enforce it against the
assured who is directly or vicariously responsible for the
injury. The third person cannot be held to be an assured
person simply because the insurer had undertaken under
the contract of insurance to idemnify tthe assured: The
contract of insurance being between the insurer and the
assured it could not add to or take away the rights .of
either party to the contract against a third person. It
would not entitle the third party to sue the Company nor
could the Company sue the third party to enforce the con-
tract of insurance. The injured person had a right to pro-
ceed against the assured for damages and in such a suit
the insurers could not intervene nor could the plaintiff
implead the insurers as defendants on the ground that they
were ultimately liable to pay the compensation fixed
between the injured and the assured person by virtue of
contract between them. The person injured had no red-
ress against the insurers and had no right in respect of the
money paid to the assured under the policy. The insurers
could not safeguard their interest by intervening in the
suit filed by the injured against the assured.

Held, that the master is bound by the acts of the
servant even if the act was unauthorised or say prohibited
provided the act was within the scope of the service of
employment. The principle is that when a servant does
an act which he is authorised by his employment to do
under certain circumstances and conditions and does it in
a manner which is unauthorised and improper even then
the employer is liable for the wrongful act of his servant.
On this principle it follows therefore that even if Ishwar
Dass was authorised to drive the vehicle only up to 9 p.m.
the master is liable for his wrongful act if he drove it at
11 p.m. which is admitted in this case.

Held, that where the same damage is ‘caused to a per-
son by two or more wrongdoers those wrongdoers may be
either joint or independent tortfeasors. Persons are to be
deemed joint tortfeasors within the meaning of this rule
whenever they are responsible for the same tort—that is
to say whenever the law for any reason imputes the com-
mission of the same wrongful act to two or more persons
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at once. This happens in al least three classes of cases—
namely agency, vicarious liability and common action.
In order to be joint tortfeasors they must in fact or in law
have committed the same wrongful act. The injuria as:
well as the damnum must be the same.

Joint wrongdoers are jointly and severally responsible
for the whole damage. That is to say, the person injured
may sue any one of them separately for the full amount of
the loss or he may sue all of them jointly in the same
action, and even in this latter case the judgment so obtain-
ed against all of them may be executed in full against any
one of them.

Held, that there is no quantitive scale of computing
compensation for damages resulting from death and Courts
of law must in the circumstances of each case exercise their
discretion to arrive at a reasonable and fair figure. This
task of the Court is to estimate as best it can a capital
sum which will represent a fair compensation for the loss of -
the actual pecuniary benefit which the dependants might
reasonably have expected to enjoy if the deceased had not
been killed. The usual method of estimating this capital
is to determine the amount of wages which the deceased
was earning, the ascertalnment of which to some extent
may depend on the regularity of his employment. Then
there is an estimate of how much was required or expend-
ed for his own personal and living expenses. The balance
will give a datum or basic figure which will generally be

turned inte a lump sum by taking a certain number of

-years’ purchase. That sum. however, has to be taxed down
by having due regard to uncertainties, for instance, that
the widow might have again married and thus ceased to be
dependent, and other like matters of speculation and
doubt. There is no yardstick by which the number of
years’ purchase can be measured. From this figure deduc-
tions have to be made for the pecuniary benefits accruing
to the dependents in consequence of the death of the
deceased e.g.; previous compensation obtained under
other laws etc. It is for the defendants to prove such
pecuniary benefits which will accrue to the dependents in
consequence of the death of the deceased and it is not for
the plaintiff to prove the existence of any such items of

deduction
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Held, that the appellate Courts should not interfere
with the amount of damnges agsessed by the trial Court in
such cases unless il is satisfied that the trial Court had
acted upon a wrong principle of law or the amount award-
cd wag 50 unrcasonably high that it must be assumed t'hat
the Court had been influenced by some wrong principle
ol law.

Held, that when the insurance is as a private passenger
vehicle, the limit of the liability of the insurance Com-
pany is prescribed in Section 95(2)(c) of the Motor Vehic}es
Act,_irregpective of its user and it is co-extensive with
‘the liability of the assuyred to the injured person. In any
case the misuser of the vehicle at the time of the accident

will not take the policy of insurance out of the purview
of Section 95(2)(c) of the Act.

Regular First Appeal from the decree of the Court of
Shri Pritpal Singh, Sub-Judge, Ist Class, Delhi, dated the
9th May, 1955, passing a decree for Rs. 50,000, with costs
in favour of the plaintiffs against the defendants.

R. S. NarurLa, N. D. Baur and P. C: Kuanna, for
Appellant.

A. R. Wuic and Kesuav Davar, for Respondents.

JUDGMENT

Brsuan NARAIN, J—Atma Ram died as a result
of a running down accident and his widow and
minor children (one son aged 4 and a daughter
aged 5} years) filed a suit for the recovery of

Rs. 50,000 as compensation under the Fatal Acci-
dents Act against Malik Chand, the owner of the

station wagon concerned, and the Vanguard Fire
General Insurance Company, Limited, with which
the vehicle was insured. The trial Court decre-
ed the claim in full against both the defendants.
Malik Chand did not file any appeal against this

decree but the Insurance Company has filed this
appeal.
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The plaintifls’ case is this, Atma Ram aged
about 29 when going on a bicyele on 30th of August,
1950, some time between 10 and 11 p.m. was run
down by a station wagon DLA: 1952, near the
Ice Factory, Chowk Sabzi Mandi, Delhi. In this
accident he recived serious injuries. IHe was im-
mediately removed to the Irwin Hospital where
he died of the injuries on the night of 4th and 5th
September, 1950. The accident was caused by
the rash and negligent driving of Ishwar Dass,
Driver of the vehicle which belonged to Malik
Chand defendant in whose employment Ishwar
Dass was. The vehicle was insured with the ap-
pellant Company. It is stated in the plaint that
the police had registered a case against Ishwar
Dass under Section 279/338, Indian Penal Code,
but he was absconding. In para 13 of the plaint
it is prayed that a notice be issued to the Insur-
ance Company to which it was entitled under the
law as the decree passed in the suit is executable
against it as if it was judgment debtor.

Both the defendants contested the suit. They
filed separate written statements. Both of them
controverted the plaintiffs’ case substantially on
the same grounds. Malik Chand admitted that
Ishwar Dass was in his employment at the time of
the accident but pleaded that he was not acting
within the scope of his employment at that time
and further that in any case the injury was not
caused by negligent and rash driving of Ishwar
Dass. In the alternative it was pleaded that the
deceased was guilty of contributory negliggnce.
He also pleaded that the compensation claimed
was highly exaggerated and that in any case the
Insurance Company Wwas liable to pay the same.
The Insurance Company admitted the Insurance
but pleaded that at the time of the accident the

The Vanguard
Fire and General
Insurance Co,,
Ltd.

v,

Sarla Devl
and others

Blshan Narain,
J.
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e o omard vehicle was being used to carry goods and there-
Fll:m":::fm::ﬂ tore., the Company was absolved from liability.
Lid. It denied negligent and rash driving by the driver
Sarla Dovi AN pleaded contributory negligence of the de-
and others  ceased. The amount of compensation claimed was
Bishan Narain pl‘oadod to be excessive. On these pleadings the
~ 5. trial Court framed the following issues:—

(1) Whether the plaintiffs are the only heirs
of the deceased Shri Atma Ram?

(2) Were the injuries caused to Shri Atma
Ram caused by rash and negligent driv-

ing by Ishwar Dass? And if not, what
is its effect?

(3) Was the said Ishwar Dass at the time of
injuries working during the course of
his employment with defendant No. 1
or within the scope of his duty and

whether the defendant No. 1 is liable
for that reason?

(4) Was the death of the deceased a direct

result of the injuries caused to him by

the accident and if not, what is its
effect?

(5) To what damages, if an
tiffs entitled?

(6) Was the deceased guilty of contributory
negligence?

y. are the plain-

(7) Was the vehicle D.ILA. 1952, insured
with defendant No. 2 as g private 7
seater vehicle?

(8) Whether the vehicle at the time of
accident was being used to carry goods
as a public or private carrier? If so,

whether defendant No. 2 is not liable
for that reason?

(9) Relief,
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Issues Nos. 1 to 6 relate to the plaintiffs while

The Vanguard
Fire and General

issues Nos. 7 and 8 are relevant between the de- ,.urance Co.,

fendants inter se.

The trial Court decided issues 1 to 6 in favour
of the plaintiffs and issues Nos. 7 and 8 against

the Insurance Company. Accordingly a decree for
Rs. 50,000 was passed against both the defendants

with costs. As I have already stated the Company
alone has filed this appeal. It has, however, im-
pleaded Malik Chand as respondent No. 4.

Before the iappellant’s counsel argued the
case the counsel for respondent No. 4 prayed that
his client may be transposed as an appellant in
the case. This prayer was rejected on the grounds
given in a separate order.

Thereafter the learned counsel for the ap-
pellant Company started to give the points on
which he wanted to challenge the trial Court’s
findings. Shri A. R. Whig appearing for the res-
pondents (plaintiffs) contended that it was not
open to the Insurance Company to contest the suit
on grounds other than those mentioned in section
96(2) of the Motor Vehicles Act. This position is
not accepted by the appellant. It Iis, therefore,
necessary to start with to consider whether it is
open to the Company to rely on grounds other
than those mentioned in section 96(2) of the Act.

Now section 96 so far as it is relevant for the
present purposes and as it stood at the time of the

suit reads:—

«gg, (1) If after a certificate of insurance
or a cover note has been issued under
sub-section (4) of section 95 in favour of
the person by whom a policy has been

Ltd.
v.
Sarla Devi
and others

Bishan Narain,
J.
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effected, judgment in respect of any
such liability as is required to be cover-
ed by a policy under clause (b) of sub-
section (1) of section 95 (being a liabi-
lity covered by the terms of the policy)
is obtained against any person insured
by the policy, then, notwithstanding,
e.g., that the insurer may be entitled to
avoid or cancel or may have avoided
or cancel the policy, the insurer
shall, subject to the provisions of this
section, pay to the person entitled to
the benefit of the decree any sum not
exceeding the sum assured payable
thereunder, as if he were the judgment
debtor, in respect of the liability, toge-
ther with any amount payable in respect
of costs and any sum payable in respect
of interests on that sum by virtue of any
enactment relating to interest on judg-
ments.

(2) No sum shall be payable by an insurer

under sub-section (1) in respect of any
judgment unless before or after the
commencement of the proceedings in
which the judgment is given the

insurer had notice through the Court of

the bringing of the proceedings, or in
respect of any judgment so long as exe-
cution is stayed thereon pending an
appeal; and an insurer to whom notice
of the bringing of any such proceedings
is so given shall be entitled to be made
a party thereto and to defend the action
on any of the following grounds, name-

ly:—

(a) * w kX * * ok
(b) * " % ok * * ok

LY
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96(6) No insurer to whom the notice ves
forred to in sub-section () hag  been
given shall be  entitled to  avold  his
liability to any person entitled to the
benefit of any such judgment as is, rvo-
forred to in  sub-section (1) otherwise
than in the manner provided for in gub-
gection (2).

The learned counsel on behalf of the Company
argued that the plaintifls had not rvaised this plea
in the trial Court and that they should not be
permitted to do so at this stage. He also urged
that there is nothing in section 96(2) which pro-
hibits the Company from raising grounds of de-
fence not specifically : mentioned therein, His
contention was that in case of doubt a construc-
tion on this provision should be put which should
be in consonance with the principle of natural
justice and this principle favours giving a full
opportunity to a defendant to defend the suit and
to escape the liability on all grounds open in law
to him. Therefore, so said the Company's coun-
sel, section 96(2) should not be so construed as to
prohibit defence on grounds which are very
material for the disposal of the case. He also
argued that if restricted meanings must be given
to this statutory provision then it violates Article
14 of the Constitution by denying the Insurance
Company an opportunity to defend the suit like
any other defendant in civil litigation. Finally
it was urged that this Court may allow the Com-
pany to defend the appeal in the name and on be-
half of Malik Chand.

Before dealing with these contentions it will
be convenient to decide the legal rights and liabi-

lities of the parties before these provisions were

The
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cenacted in 1939. The contract of insurance in
general law like any other contract is an agree-
ment by which one party for consideration fur-
nishes security to the other that he shall not suffer
loss or damage by the happening of perils specified
in the agreement. In the accident insurance the
sum becomes payable to the assured on the hap-
pending of any event specified in the contract. Such
an insurance may be sub-divided into (a) personal
accident insurancge, (b) property accident insur-
ance and (c) liability insurance. A policy of motor
car insurance ‘serves all these three purposes.
In the present case we are concerned with liability
insurance only. Only parties ito the insurance
can enforce its terms' [Vandepitte v. Preferred
Insurance Corporation of New York (1)]. Obviously
the primary object of the insurance company is to
indemnify the assured and not the third party
who is a victim of a running down accident.
Such a victim does not in law or by any fiction of
Law become a party or privy to the insurance con-
tract. The third party has no interest in the in-
surance money either before or after it has been
paid by the insurer to the assured [vide In re Har-
rington Motor Company, Limited (2)]. The
remedy of the victim of the accident is only to
enforce it against the assured who is directly or
vicariously responsible for the injury. The third
person cannot be held to be an assured person
simply because the insurer had undertaken under
the contract of insurance to indemnify the assur-
ed. The legal position has been described in
Halsbury’s Laws of England, Second Edition,
Volume 16, para 879 in these words:—

“The person who has suffered the injury or
damage for which the assured is liable

Exar

- (1) 1933 A.C. 70.
(2) 1928 Chancery Division 105.

A/

-t
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is not a party or privy to the contract The Vanguard

 FE . Fire and General
of insurance and had not, either at com- Insurance Co..

mon law or in equity, any right to the Ltd.

money payable under the policy which v.

he could enforce directly against either Sarla Devi

t]le insurer’s or the aSSured-” and others
Bishan Narain,

The contract of insurance being between the ¥
hsurer and the assured it could not add to or take
away the rights of either party to the contract
afgmst a third person. Tt would not entitle the
third party to sue the Company nor could the Com.

pany sue the third party to enfor
. h C t
of insurance. The inj e the contract
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The Vanguard insyrers were not impleaded in a litigation bet-
FI“C l“‘q‘gcf“"(‘l(:‘f”ween the injured and the assured [vide Gowc‘tfr. V. \
e "L ' Hales (1)]. The consequence of this legal position &
" o was that when there was a running down accident
and othere the vietim had to sue the assured for compensa-
‘ "~ tion for the tortious acts of the assured. In this '
Bishan Narain, «uit it would be open to the assured to avoid the
. liability on all grounds open to him under the law.
After the liability of the assured had thus been
fixed the assured became entitled to enforce the
contract of insurance by claiming indemnity for >
the loss sustained by him. In view of this legal p
position sometimes Courts stayed execution of
decrees passed against the assured during the
pendency of the suit filed by the assured against
the insurers for indemnity under the contract of
insurance. In a suit between the assured and the
insurers the latter could raise all defences open to
them in law under the contract of insurance but
any defence peculiar to the dispute between the
assured and the injured person would not and could
not be relevant in a litigation between the assured
and the insurers. It is not necessary to decide in
this case whether the insurers could avoid the
liability under the contract of insurance on the <
ground of collusion between the assured and the
injured person because this point does not arise

, here nor has it been argued because both the as- .
@%’\sﬁred and insurers activiy contested the plaintiffs’

suit.
This legal position caused hardship both to the
Insurers and the injured persons and to mitigate
against the harshness of the general law the
legislature stepped in both in England and in
India. - It is not necessary to follow the scope of
English statutes as we are governed by the Motor ~
Vehicles Act enacted in India in 1939 and amended
from time to time,

(1) (1928) 1 K.B. 191,

|
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Chapter VIII deals with third party risks, The Vanguard

Fire and General

X

-id

Section 94 of the Motor Vehicles Act makes insur-
ance against third party risk compulsory and sec-
tion 95 lays down requirements of policies and
limits of liability which a policy of insurance must
comply with. Section 97 lays <down that the
insurers should be under the same liability to the
third party as to the assured in a case when the
assured becomes insolvent or bankrupt. Section
96 lays down that the insurers under certain cir-
cumstances are under an obligation to pay the
amount decreed against the assured in respect of
third party risks. It is with this provision that
we are now concerned and the relevant portion
thereof has been reproduced above.

As I read section 96, it enables the three parties
interested in the litigation arising out of a run-
ning down accident to be made parties in one suit.

~ It, however, maintains the respective rights and

liabilities of one qua the others subject to the
principles involved in compulsory insurance against
third party risks. Section 96(1) makes the
insurers liable to pay the amount decreed to the
person entitled to the benefit of the decree pro-
vided that the insurers had a notice through the
Court that a suit had been brought. [Section 96
(2)]: On receipt of such a notice the insurers could
defend the suit “on any of the grounds” given in
sub-section 2(a), 2(b) and 2(c) of this section.
The sub-clause (6) then lays down that on receipt
of such a notice the insurers are not entitled to
avoid the liability to any person entitled to the
benefit of the decree “otherwise than in the
manner provided for in sub-section (2)”. The
ground now is clear to discuss the various con-
tentions of Shri Ranjit Singh Narula raised on
behalf of the insurers.

Insurance Co.,
Ltd.
v,
Sarla Devi
and others

Bishan Narain,
J.
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The Vanguard The first point raised is that the plaintiffs did
Mremmnce o not rely on section 96 of the Motor Vehicles Act in
Ltd. the trial Court and they are estopped from raising
Sarla Devi  this point now. The learend counsel urges that lf
and others reliance had been placed on this provision of law in
_ the trial Court then the insurers would have sought A
Bishan J_Namm' leave from the trial Court to defend the suit in the
name of Malik Chand. The contention is wholly
devoid of any substance. The plaintiffs never made
any representation by conduct or otherwise that
'/O/’.—f/”‘sé—étion 96 had no application® the case. In fact Jt
: in para 13 of the plaint the words of section 96(2)
have been reproduced. Moreover, without this pro-
vision the insurers could not be considered to be a
necessary or even proper party to the suit and
if section 96 was not present to the mind of the
insurers then they would have without any doubt
pleaded that in suit to fix tortious liability on Malik
Chand the insurers had no interest and no decree
could be passed against them. It is obvious to .
me that the insurers knew that they were implead-
ed in the suit by virtue of section 96 of the Motor
Vehicles Act. In any case I am unable to see
how plaintiffs’ failure to rely specifically on a
statutory provision can enable the appellant to
invoke the principle of estoppel. It is well g
established that there can be no estoppel against
a statute. A plea not open to the defendants
under a statute cannot become available to them
under the principles - of estoppel. Obviously no
estoppel can be pleaded against the prohibitions
enacted by the statute. As a matter of fact the
stage for relying on the provisions of section 96
was never reached in the trial Court as the pleas
not open to the insurers and now relied upon by
them in appeal were open to Malik Chand who "'

was at that stage actively contesting the suit and
was denying his liability to pay compensation. ko

Je‘ .
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Morcover, the insurers were allowed to cross-
examine the plaintiffs’ witnesses on all matters
and it is not clear how they altered their position

to their detriment by the absence of specific reli-
ance on this statutory provision. This provision
has become important only when the owner of the
vehicle is satisfied with the decree and has not
filed any appeal against it. This circumstance
alone cannot bring the principle of estoppel in
operation between the plaintiffs and the insurers.
I have, therefore. no hesitation in rejecting this
contention.

The second contention is equally devoid of
any substance. It is urged that the plaintiffs had
impleaded the insurers as defendants and, there-
fore, all the pleas open to a defendant are open
to them under the provisions of the Code of Civil
Procedure. Para 13 of the plaint reads:—

“That the vehicle No. DLA 1952, was insured
by defendant No. 1, with defendant

The

Vanguard
Fire and General
Insurance Co.,
Ltd.

V.

Sarla Devi
and others

Bishan

No. 2 against third party risk at the .

relevant period, hence notice be issued
to defendant No. 2 with respect to these
proceedings to which they are entitled
under the law as the decree passed in
the suit is executable against defendant
No. 2, as if they were judgment-debtors
in the suit and they arealso liable as
insurers for the casts of the suit and
interest accruing due on the amount
decreed jointly with defendant No. 1.”

In reply the insurers admitted the insurance but
in substance denied their liability. On this plea
of the plaintiffs, even .if the insurers had not been
impleaded, it would have been open to them to
have applied to be impleaded. If the insurers had

l,'

Narain,
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the Vanguard pnot wanted to defend the suit then it was open to
Fliriui;'.:ﬁf Cnc(:fﬂ‘ them to say so in the trial Court. The?,r_chose to
BT defend the suit and actively contested it. 'I.‘here- A
v fore, the mere fact that the plaintifis origm_auy
:I:fihml])lz:.l impleaded the Insurance Company cannot DOSSlbl_Y
affect the position and cannot negative the provi- «
SLERE Narain, ¢iong of section 96 of the Motor Vehicles Act. The
h impleading of the insurers by the plaintiffs at the
time of filing of the plaint cannot negative the

offect of section 96 and cannot add to the i.nsureris 1
rights qua third parties. I, therefore, reject this , |
contention.

The next contention relates to construction of
the provisions contained in section 96 of the Motor
Vehicles Act. It is argued that section 96(2) does
not prohibit any defence open to the insurers
under general law as defendants though it men-
tions some of them as illustrations and that sub-
section (6) deals with “manner” or procedure and ¥
imposes no restriction on defences open to the

£ —insurers after they have ben impleaded in the suit.
I see no force in this contention. Sub-clause (2)
lays down that the insurers can contest the suit
on the grounds specified therein. It is true that
this sub-section does not contain any specific
mandate or prohibition but it appears to me that
a mention of some of the defences in this statut- &

_tory provision necessarily excludes other defences,
otherwise the legislature need not have men-

tioned any particular ground of defence at all.
This. is made absolutely clear by sub-clause (6)
which does not deal with procedure but with
grounds on which the insurer can avoid his liabi-

lity. In my opinion it is clear from this provi;

sion that the insurers can resist the suit only on
those grounds mentioned in sub-clause (2) of sec- |
tion 96 when it exercises its rights to be impleaded .
as a party on receipt of notice from the Court in -
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a suit filed by the injured person against the assur-
ed. The same view has been taken in Sarup-
singh Mangatsingh V. Nilkant Bhaskar (1), Royal
Insurance Company, Limited v. Abdul Mahomed
Meherali (2); Mustafa Badisha and another V.
Madras Motor Insurance Co., Limited, Madras (}3);
and Iqbal Singh v. P. S. Gill and others (4), with
which I am in respectful agreement. This conten-
tion of the appellant, therefore, fails and is rejected.

The learned counsel for the appellant Com-
pany then urged that if the Insurance Companies

are held under section 96 to be debarred from
raising grounds of defence open to the assured
when the Company has ultimately to foot the bill
then it violates the principles of natural justice
and also the principles laid down in Article 14 of
the Constitution and, therefore, should be declared
to be violative of the Constitution.

Now the object and purpose of section 96 is
only to simplify the procedure for determining
the parties’ rights in a running down accident.
Under general law the injured person could file a
suit against the assured and could not implead
the insurers. After the decision of this suit the
assured got entitled to sue the insurers. These
two independent suits arising out of the same ac-
cident involved considerable amount of waste of
time and money. Under section 96 both the suits
are combined in one without affecting in any way
the respective rights of the injured person and
the insurers qua each other. In this context I
am unable to see how section 96 violates the prin-
ciples of natural justice.

(1) 1953 Bom. 109,
(2) 1955 Bom. 39.
(3) 1957 Mad. 779.
(4) 1955 Punjab 187 (D.B.). o=
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The Vanguard In my opinion, Article 14 hag nothing to do w.ith
Fire and General 0 atter. There is no kind of discrimination
Insurance Co., ) ' ‘ ; = h_
1td agaimst insurance companies nor denial of qu‘lﬂ
d lity before law in a case where third party risk
i others 18 involved.  In view of increase in running down
accidents the legislature has made insura'ncc
ST ‘ Narain, g gainst third party risks compulsory with a view
' to afford protection to persons other than insured
who are injured by such accidents. To advance
this purpose and object the legislature prescribed
a procedure by which the claim for compenation
made by the injured person against the assured
and the contractual claim of the assured against
the insurers for indemnification could be decided
in one suit. The legislature while providing for
this expeditious remedy did not choose to change
the legal relationship between the parties con-
cerned. Before the enactment of section 96 of the -~
Motor Vehicles Act the insurer could not inter-
vene in the litigation between the injured person
and the assured and even after the enactment of
1939 it cannot do so and cannot raise any plea
which is relevant only between the injured person
and the assured. Under section 96 it is open to
the insurers to challenge their liability on certain
specific grounds. If those grounds are established
then the injured person cannot hold the insurers
liable as judgment-debtors even if the assured .
is held liable to pay compensation because by proof
of any of those grounds the insurers can avoid and
escape liability. If those grounds are not establish-
ed then the insurers cannot avoid their liability to
pay compensation decreed against the assured. It
follows the insurers can avoid liability to pay com-
pensation to the injured person as judgment-
debtors on certain grounds mentioned in section ™
96. The legislature while making the insurers 4
liable as Judgment-debtors permits them to defend -~
the suit although on limited grounds. If the

>




A\.

VOL. XII] INDIAN LAW REPORTS 733

insurers desire to avoid liability on grounds other The Vanguard
’ Fire and General

than those specified in section 96 then they may insurance Co..
take other proceedings in accordance with law Litd.
against the assured but their liability to pay to the Sm.l,:"Dcvi
injured party remains intact. Chapter VIII of and others
the Motor Vehicles Act gives the necessary protec-

tion {o an injured person by laying down that he Blshan Nersin.

J.

should not be deprived of compensation on account

of some default of the assured unless it is a default

mentioned in section 96(2) of the Act. If this was

not so provided then the purpose of compulsory

insurance against third party risk would be com-

pletely defeated. In this context I am unable to

see how the principle of equal protection has been

denied to the Insurance Company. The purpose

of giving facility to an injured party in a running

down accident secured in Chapter VIII including

section 96 is not a restriction on the rights of the

insurers who have been given a right to intervene

in the suit filed by the injured person against the

assured which right they did not have under

general law and by giving them a right to avoid

the liability on certain grounds mentioned in the

section. I have, therefore, no hesitation in reject-

ing this contention raised on behalf of the Insur-

ance Company.

ed that this Court may

in the exercise of its discretion allow the appeal
to be argued in the name of Malik Chand also.
This is not possible. The counsel wants us to
exercise this discretion under section 151, Civil
Procedure Code. No specific provision in the Civil
Procedure Code nor in any other enactment has
been brought to my notice under which such an
order can be made. The third_ party procedure
is laid down in the Rules governing English courts
but does not prevail in this Court. Even in
England in a case like this the insurers could not

Finally it was contend
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Vanguard hhe gllowed to defend the suit in the name of the

J.

assured before the enactment of 1930 and 193‘4,
Statutes [vide Gowen v, Haleg (1)]. Even In
England it was well settled by practice and con-
vention that the jury should not be informed dur-
ing the litigation that the person liable for tor-
tious acts was insured. Moreover, under the third
party procedure it was necessary to take the con-
sent of the party in whose name the suit had to
be defended. There is no such consent forthcom-

“ing in the present case. In the present case the

Policy nor a specimen form thereof has been pro-

duced and, therefore, there is no proof that under
the Contract between the assured and the insurers,

the insurers had. a right to defend the suit in the
name and on behalf of the defendant. In any
case. after the enactment of Motor Vehicles Act
it is not possible to permit the insurers to defend
the suit or appeal on those grounds which under
section 96(2) and 96(6) it is not open to them to
defend. Section 151, Civil Procedure Code, can-
not be used to nullify or negative a statutory pro-
vision of this nature. This contention, therefore.
also fails.

It was argued at one stage though not very
seriously that section 96(2) had no application to
the case as the plaintiffs had not proved that the
certificate of insurance was ever issued to the
assured. Now this argument involves a question
of fact as.to whether or not such a certificate had
been issued.- This plea was never raised in the
trial Court and it cannot be allowed to be raised
at the appellate stage. Moreover, it is common
ground that insurance certificate is issued before
the regular insurance policy is issued. This has
been so stated by the Branch Manager of the Com-
pany when he appeared as a witness in this Court.

(1) (1928) 1 K.B, 101,
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The Company admitted in the written statement The Vanguard
Fire and General

il‘m( (he assured was insured against third party insurance Co
visk at the time of the accident in  question. It Ld.
therefore, follows that the insurance certificate v
must have been issued with  the present case. ‘Eﬁiff“oﬁiﬁ
This argument must also fail.
Bishan Narain,
J.

For all these reasons 1 hold that the
appellant Company cannot defend the suit or the
appeal on any grounds not mentioned in section
96(2) of the Motor Vehicles Act, 1939. It is con-
coeded before me and rightly so that if the Com-
pany can argue the appeal only on the grounds
mentioned in section 96(2) then the appeal must
fail as no such ground has been pleaded or exists
in the present case. That being so, I would dis-
miss it with costs on this ground alone.

The case involves substantial amount and the
Insurance Company is likely to appeal to the
Supreme Court. It will be proper to deal with
those arguments which I have held not to be open

to the insurers.

Shri R. S. Narula argued seven grounds on
which he urged the plaintiffs were not entitled to
4 decree for Rs. 50,000. These grounds are:—

(1) Identity of the driver has not been
established.

(2) Identity of the station wagon has not
been established. »

(3) Negligence of the driver has not been

proved. |
(4) There is no evidence that the accident

- took place in the course of employment
of the driver.

(5) The suit is not maintainable as the
driver who is primarily liable for the
accident has not been impleaded.
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(6) The plaintiffs have failed to prove the

amount of compensation to which they
are entitled,

(7) In any case maximum liability of the
insurance company does not exceed
Rs. 20,000.

Grounds 1, 2, 5 and 7 were not raised in the triz.ll
Court and were raised for the first time 11.1 this
Court. These grounds are not covered specifically

~ by any issue. Grounds Nos. 3, 4 and 6 are covered

by issues Nos. 2, 3 and 5 respectively. No other
issue was argued before us and the learned counsel

accepted the findings of the trial Court on issues
Nos. 1, 4, 6, 7 and 8.

Grounds Nos. 1 and 2 relate to the identity
of the driver and the vehicle involved in the acci-
dent. These grounds were not raised in the trial
Court. Malik Chand produced Jai Bhagwan
D.W.1) and P. D: Sharma (D.: W, 2) to show that
there was a station wagon belonging to one Sant
Singh, which had a permit for a Soda Fountain
and its number was DLH 1437. It is argued that
the presons who allege that they had seep the
accident state that the wvehicle
which was involved in the accident had a Soda
fountain installed. It is, therefore, argued that
DLH 1437 may well have been responsible for the
accident and in view of that possibility the iden-
tity of the vehicle and the driver must be held not
to have been established beyond reasonable doubt.
This contention must be rejected on the short
ground that it involves questions of fact which
were not raised in the trial Court. The plaintiffs
Wwere never called upon to establish the identity
of the vehicle and the driver. The plaintiffs ob-
Jected to the production of such evidence when
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Jai Bhagwan (D.W. 1) was oxamined,

It has been The
Flre

Vanguard
and Genernl

repeatedly held by the Privy Council ag also bY [nsurance Co,
l:tll.

the Courts in Indja that no evidence in the absence
of plea or issue can be considered to be relevant
in the case and cannot be taken into consideration
in deciding the suit.

In any case it has been conclusively proved on

this record that the defendants’ vehicle was in-
volved in the accident in question and that at that
time Ishwar Dass, the employee of Malik Chand,
was driving it. It appears fhat on 8th of Septem-
ber, 1951, Malik Chand informed the Insurance
Company of the accident in writing. This docu-
ment was produced by the Company and was ad-
mitted to be correct by Malik Chand. It is marked
as Exhibit D. 2/4. The plaintiffs did not admit
it as gbviously they did not know about it. At
the stage of arguments they admitted it and relied
upon. it. Thereupon the Company’s counsel appli-
ed for leave to produce additional evidence presum-
ably to dispute the correctness of recitals made
in this document. This leave was refused and
the Company’s counsel urged before us that the
plaintiffs could not use this document in the cir-
cumstances. I am unable to accept this conten-
tion. It is a document relied upon by the Insur-
ance Company and its contents are accepted to be
correct by. Malik Chand who executed the docu-
ment. Between them, therefore, the document is
proved and I cannot understand why the plaintifis
this document to show that the
contentions advanced by the defendants have no
substance. This document shows that DLA 1952
met with an accident on 30th August, 1950, at about
11 p.m. near Prag Ice Factory and the injured
person had been removed to the Irwin Hospital
where he had died. Itis also stated in this docu-
ment that the vehicle is in a damaged condition

cannot rely upon

"

farln Dovl
and others
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The Vanguard gand that the driver Ishwar Dass is not available
Fire and Gonsmland “101,0[01.0. “10 cause of thc accident is not
Insurance Co., '

Lid. known.  These recitals are in accord with the

" . statements of the ¢ye-witnesses that the injuries
?‘nllli]:nﬁ:r‘: to Atma Ram were caused in an accident with the
o Nemam, Vehicle No. DLA 1952, Thig i alsq supported
Bf*‘““"’ Narain, .\, the Traflic Accident Report made by Abdul
o Hamid, P.W. 2 wherein the name of the driver as
well as the number of the station wagon involved

in the accident are given (vide Ex. P, 5). The
correctness of the recitals in Exhibit P. 5 was not
challenged in the trial Cpurt nor before us, For

these reasons have no hesitation in holding that

D.L.A. 1952 belonging to Malik Chand and driven

by his employee Ishwar Dass was involved in the

accident in which Atma Ram was injured and
lost his life.

This brings me to the main plea in the case
that the accident had not been proved to have

been caused by the rash and negligent driving of

Ishwar Dass, the driver. The plaintiffs’ case on
this matter is this. On 30th of August, 1950, at
about 10/11 p.m. Atma Ram was coming from the
side of Pul Mithai. The vehicle concerned came
from the opposite side, i.e., from the side of Clock
Tower, Sabzi Mandi. The accident took place

near the Ice Factory, Chowk Sabzi Mandi, Delhi.
According to them the vehicle was going to collide
against a tonga when the driver succeeded in
avoiding it and then struck against the ecyeclist
Atma Ram ,who was coming from the opposite
side. Atma Ram fell down injured. The driver
did not stop and rode away. Kake Shah (P.W. 5),
Puran Dass (P.W. 6) and Manga] Singh (P.W. 8).
besides Banarsi Dass and others saw the oceur-
rence. Kake Shah and Pooran Das went to the
police station and the former lodged the First
Information Report soon after the occurrence
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(BEx. 1P 1) Shri Shiv Datt, Sub-Inspector, P.W, 1,

The Vanguard

Fire and G-neral

investigated the ease. e went immediately and [ rance  Co..
rl‘
.
Sarla L ovi
aned others

prepared a plan of the site, (Ex. P. 2). Atma
Ram was removed to the Trwin Hospital where on
Ath /6th September, 1950 he succumbed to the
injuries.  Shri - Abdul IHamid, Assistant Sub-
Inspector, made the Traflic Accident Report on
31st of August, 1950, with a plan (Ex: P. 5).

The learned counsel did not challenge the
correctness of the traffic accident report, Exhibit
P. 5, in the trial Court nor before us. This report
shows that the road on which the accident took
place is pucca and was dry at that time. It is 30
feet wide and has 3 feet wide foot-path on both
sides. There is no evidence on the record nor is
there any suggestion that there was any other
traffic on this road at the time of the accident.

The learned counsel for the Company argued
that the eye-witnesses should not be believed and
the plan Exhibit P. 2 should be rejected as at best
it is based on hearsay evidence. The veracity of
the eye-witnesses is challenged on the grounds (1)
that they have made inconsistent statements and
(2) that their statements were discrepant.

The first ground is this. On 25th of August,
1952. Kake Shah (P.W. 5) and Mangal Singh
(P.W. 8) at the instance of the Insurance Company
signed affidavits (Ex: D. 1 and D. 2/3) stating
facts which prove that the cyclist was at fault and
the accident was due to his negligence. There is
no doubt that if these affidavits are accepted as
giving the true version of the accident then the
plaintiffs would not be entitled to get compensa-
tion from the defendants. These witnesses, how-
ever, went back on these statements when they
were in the witness box. It is, therefore, neces-
sary to scrutinise the circumstances in which the

Bishan

J.

Narain,
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Company secured these affidavits. The suit was
filed on 31st of August. 1951. The issues were
framed on 19th of March, 1952, and witnesses were
ordered to be summoned within a week. The
plaintiffs’ evidence was to be recorded on 25th of
August, 1952. The three eve-witnesses were
served sometime in June, 1952. and were to be
examined on 25th of August, 1952, in Court (vide
item No. 17 of the record). On that day plaintiffs’
four witnesses other than the eye-witnesses were
examined and the case was adjourned to 22nd of
December, 1952, for further evidence. When Kake
Shah and Mangal Singh were waiting to be
examined within the precinets of the Court on
25th of August, 1952, the Insurance Company ap-
proached them and procured these affidavits from
them. On 22nd of December, 1952, Kake Shah
was examined first. He was cross-examined by
the counsel then appearing for the Company. He
made a statement in conformity with the First
Information Report lodged by him. and contra-
dicted his affidavit of August, 1952. Later ano-
ther counsel for the Company appeared and with
leave of the Court got the affidavit proved. Then
promptly the counsel for the Company applied for
prosecution of Kake Shah for perjury in Court.
On that day after Kake Shah and Puran Dass had
been examined the case was adjourned. The
Court on 12th of August, 1953, ordered that the
application for prosecution would be decided after
the disposal of the suit. Mangal Singh was
examined on 3rd of December, 1953. He also made
a statement in conformity with the First Informa-
tion Report and repudiated the affidavit. It is on
this material that the Company wants this Court
to hold that these witnesses are capable of making
conflicting' statements and, therefore, should not
be believed. I do not agree. The

Insurance
Company approached the plaintiffs’ wit

nesses on
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the day that they had come to Court to give evi- The Vanguard
Fire and General

~ dence. The Company did not rely on Cross- nsurance Co

# examining them but to get at them outside Court. Ld.
When Kake Shah stuck to his first statement the g
Company immediately got an application made for fﬁ;laot?]::

» his prosecution and thus by threat tried to influence
the third eye-witness who had not yet been exa- Blstig  Nara'o,
mined. I consider this conduct of the Company to '
be most reprehensible. I would reject the state-
ments contained in the affidavits as they had been

4 obtained clandestinely and not in open Court
particularly when they have been repudiated in
Court. This conduct had the effect of ‘confusing
the witnesses, to say the least. I refuse to dis-

believe these witnesses simply on this ground.

-

It is true that there are slight discrepancies

& in the statements of the eye-witnesses but they
are not material to the case. The witnesses soon

S~ after the accident made clear statements which
they have repeated in Court also. They are inde-
pendent and natural witnesses. They have no
animus against Malik Chand or the Company.
They did not know the deceased nor do they know

the plaintiffs. At least there is no evidence to
_,_,\ that effect. The-discrepancies can be explained on
! the ground: of passage of time and the confusion
created in. their minds by the Company’s conduct.

I have carefully. gone through their statements
and I am of the opinion that these witnesses have
given correct version. of the accident. Their
statements are fully corroborated by the First
Information. Report made immediately after the
accident and by Exhibit P. 2. plan drawn by the

investigating officer.

The plan Exhibit P, 2, was sought to be re-
jected on the ground that the investigating officer
made it only according to the statements made by

J":
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the eye-witnesses at that time. This is, however,

Insurance Co., N0 ground for TejeCtiDg the plan. It appears to
Lid.

v

Sarla Devi

and others
Bishan Narain,
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me that this is an important document as a version
of the accident given by persons who were in no
way interested in the culprit or in the victim.
There is no reason why the persons present at the
time should give wrong information to the Inves-

tigating Officer who was then performing his
official duties,

The defendants have not produced any evi-
dence to rebut the plaintiffs’ evidence. From the

evidence of the eye-witnesses. the First Informa-
tion Report, the plan Exhibit P. 2 and the Traffic

Accident Report (Ex: P. 2) it is clear that the
injuries to Atma Ram were caused by rash and
negligent driving by Ishwar Dass. 1, therefore,
affirm the decision of the trial Court on this issue.

The next question that requires determination
is whether the driver at the time of the accident
was driving the vehicle in the course of his employ-
ment. Malik Chand has admitted that Ishwar
Dass was engaged to drive this vehicle. He
refused to come into the witness-box but com-
pelled the plaintiffs to examine him as their wit-
ness. This shows that Malik Chand was not
willing to be cross-examined by the plaintiffs. On
the cross-examination by the Company he stated
“my vehicle used to come back in the evening at
about 9 o’cloek after completion of work in 1950.
I have never permitted the driver to take out the
vehicle after that time. T had no work to be per-
formed after that hour. On 31st of August, 1950,

fitted in it. I do not know when the Soda foun-
tain was removed. I never instructed the driver
to take out the vehicle in the evening on 30th
August, 1950. That vehicle never went out on any

a
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work of mine after 9.30 p.m. on 30th August, 1950: The Vanguard
On the basis of this statement it is argued that the F;;‘;u‘;‘.';,‘fcfe“g;a‘
driver was not driving the vehicle at about 11 p.m. Ltd.

in the course of his employment. It is difficult to el Trovi
accept the statement of Malik Chand when he .ng others
states that the driver was not employed to drive ,
the vehicle after 9 p.m. particularly when he had 2"  Nerain
admitted in D. 2/3 that the vehicle at that time

was being used with his knowledge and consent.

Moreover, Malik Chand has produced no evidence

in support of his assertion in Court relating to

limitation of time when he could easily have

produced such evidence. I agree with the trial

court that the limitation by Malik Chand relating

to the scope of the driver’s employment cannot be

accepted to be correct.

Even if this limitation be accepted as correct
it does not absolve Malik Chand from liability. It
is well established that the master is bound by
the acts of the servant even if the act was unautho-
rised or say prohibited provided the act was with-
in the scope of the service of employment. The
principle is that when a servant dbes an act which
he is authorised by his employment to do wunder
certain circumstances and conditions and does it
in a manner which is unauthorised and improper
even then the employer is liable for the wrongful
act of his servant. On this principle it follows
therefore, that even if Ishwar Dass was authorised
to drive the vehicle only up to 9 p.m. the master
is liable for his wrongful act if he drove it at 11
p.m. which is admitted in this case: Kelly C: B:
in Bayley v. Manchester Railway Company (1), has
observed—

“Where a servant is acting within the scope
of his employment, and in so acting

(1) (1873) L.R. 8 C.P, 148.
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does something negligent or wrongful,
the employer is liable even though the

acts done may be very reverse of that A

which the servant was actually direct-
ed to do.”

It has been laid down in Goh Choon Seng v. Lee
Kim Soo (1), that where the servant in doing some
work which he is appointed to do, but does it in
a way which his master had not authorised and
would not have authorised had he known
of it, the master is nevertheless res-
ponsible. It has been held in Mckeen wv.
Raynor Bros., Ltd, Notingham (2). that the employer
is vicariously liable when a servant acting
within the scope of his employment acts wrong-
fully or negligently even though the acts done may
be the very reverse of that which the servant was
actually directed to do. The same view has been
taken in London County Council v. Cattermoles
(Garages) Ltd. (3). From this principle it follows
that Malik Chand having engaged Ishwar Dass to
drive the vehicle though within certain time is
responsible for his wrongful act if that act is com-
mitted outside those hours. In this view of the

matter it must be held that this contention also
fails,

This brings me to the next contention of the
learned counsel that the driver was primarily
responsible for his conduct and the suit for
damages was not maintainable in hig absence,
This point was not raised in the trial Court and
110 case nor any principle was cited before us in
support of it for the simple reason that none exists.
The legal position is well-established and has
never been challenged. It has been described in

(1) (1825) A.C. 550,
(2) (1942) 2 AER. @50.
(3) (1983) 2 AER. 582,

-

il
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“Salmond on Torts (11th  Edition)” in these The Vanguard
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“Where the same damage is caused to a :
person by two or more wrong doers Sarla 3‘-""
> those wrongdoers may be either joint or pead g
independent tortfeasors. Persons are Bishan Narain.
to be deemed joint tortfeasors within &
the meaning of this rule whenever they
are responsible for the same tort—that
is to say. whenever the law for any
reason imputes the commission of the
same wrongful act to two or more per-
sons at once. This happens in at least
three classes of cases—namely, agency,
vicarious liability and common action,
+ % % * * x Tporder to be joint
F tortfeasors they must in fact or in law,
- have committed the same wrongful act.
> * x * x * * The injuria as well as

the damnum must be the same.

Joint wrongdoers are jointly and severally
responsible for the whole damage. That
is to say, the person injured may sue any
one of them separately for the full
amount of the loss; or he may sue all of
them jointly in the same action, and
even in this latter case the judgment so
obtained against all of them may be
executed in full against any one of

them.”
In section 30 of the same commentary it is then
stated : —
“A master is jointly and severally liable for
any tort committed by his servant while
o acting in the course of his employ-
ment. This is by far the most impor-
tant of the various cases in which vicari= /
ous responsibility is recognised by the’

‘\

‘n
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The Vanguard law. The justification for the rule
filrs &S Gc"(fm' is public policy. Were the master
Immnl'.]::; v not liable for his servant’s torts a vast
B number of injured persons would be
\,,::,ho&: without effective remedy.”
Bishan Narain. This legal position is stated in “Shawcross on

1 Motor Insurance (Second Edition)” thus:—
“Joint tortfeasors, that is, those persons who
together incur responsibility in respect
of the same wrongful act, whether by
way of vicarious responsibility or by way
of common action in a wrongful
activity were at common law jointly
and severally responsible for the whole
of the damages sustained by the injured
party. At Common Law, this gave the
latter the right to choose whether he
should seek to make one or all of the
joint wrongdoers liable in an action, but
once he had obtained judgment against

those sued he could not proceed against
the others * * e * * *

* %k %N

In Brooke v. Bool (1), and in Johson v. Hill (2), the
person who was directly and primarily responsible
for the damage was not impleaded and the suit
was filed by the injured person only against the
one who was held to be vicariously liable. In
these cases compensation was awarded and the
suit did not fail for not impleading the person
primarily responsible for the damage. In the
former case observations of Scrutton, L., J., in
Re The Koursk (3), were cited with approval.
These observations read:—
“The substantial guestion in the present
case i1s “What is meant by ‘joint tort-

feasors’? and one way of answering it
(1) (1928) 2 K.B. 578. :

(2) (1945) 2 AER. 272.

(3) 1924 P. 140, 155.

A
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is: “Is the cause of action against them

The Vanguard

Fire and General

tllc Same?“ C 1 ] T QQ 4
ertain classes of persons ipgyrance Co.,

scem clearly to be ‘joint tortfeasors’.
The agent who commits a tort within the
scope of his employment for his prin-
cipal, and the principal; the servant
who commits a tort in the course of his
employment, and his master; two per-
sons who agree on common action, in
the course of, and to further which, one
of them commits a tort. These seem
clearly joint tortfeasors; there is one tort

committed by one of them on behalf
of, or in concert with another.”

Therefore, a decree passed in the present case
against Malik Chand in the absence of Ishwar Dass

is in/ accordance with law.

The only question that remains to be deter-
mined is the quantum of damages. The case of
the Company is that the amount awarded is exces-
sive and that in any case the Company is liable to

pay only up to Rs. 20.000.

Under the Fatal Accidents Act (XIII of 1855)
damages are recoverable when the death of a per-
son is caused by a wrongful act or neglect. In
such a case the damages are assessable propor-
tionate to the loss resulting from such death to the
parties vzho seek to recover the same (Section 1).
In such a suit a claim for pecuniary loss to the
estate of the deceased (Section 2) occasioned by
the wrongful act may be inserted. In the present
case we are not concerned with the loss to the

estate of the deceased.
Now, there is no quantative scale of comput-

ing compensation for damages resulting from death
and Courts of Law must in the circumstances of

Ltd.
v.
Sarla Devi
and others

Bishan Narain,
J.
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The Vanguard aneh case exercise their discretion to arrive at a
Fr“'. and ‘;"",".r,"' reasonable and fair figure. This task of the Court A
nsurancea 0., ¢ . . 2
1A is to estimate as best it can a capital sum which

o will represent a fair compensation for the loss of
.n'|l|l|:.| the actual pecuniary benefit which the dependants ”
might reasonably have expected to enjoy if the
Bishan At deceased had not been killed, The usual method
' of estimating this capital has been described by
Lord Wright in Davies v. Fowell Duffryn Asso-
ciated Collieries, Limited (1), as under:—

“There is no question here of what may be &
called sentimental damage, bereavement
or pain and suffering. It is a hard
matter of pounds, shillings and pence,
subject to the element of reasonable
future probabilities. The starting point
is the amount of wages which the de- .
ceased was earning, the ascertainment <
of which to some extent may depend on
the regularity of his employment. Then
there is an estimate of how much was
required or, expended for his own
personal and living expenses. The
balance will give a datum or basic -—
figure which will generally be turned
into a lump sum by taking a certain
number of years’ purchase. That sum,
however, has to be taxed down by hav-

+ ing due regard to uncertainties, for

instance that the widow might have
again married and thus ceased to be
dependent, and other like matters of
speculation and doubt.”

There is obviously no vyardstick by which the
number of years’ purchase can be measured. In

<

(1) 1941 AC. 601.
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Bir Singh and another v. Sm. Hashi Rashi Banerjee I;I;ho \;agiun:gl
y e : T . re anc ne
and ml‘u rs (1)'. th‘vl‘]udgcs adopted 16 years’ pur- ppsurance Co.,
chase for capitalising the loss. From this figure Ltd.
deductions have to be made for the pecuniary ¢ ]’"D 1
. . ) arla Dev
Ln‘\noh(s accruing to the dependants in consequence and others
of the death of the deceased, e.g., previous com-
snsati sbtained Bishan Narain,
pensation obtained under other laws, etc. In my J
view it is for the defendants to prove such
pecuniary benefits which will acerue to the de-
pendants in consequence of the death of the
decaased and it is not for the plaintiffs to prove
the existence of any such items of deduction. This
principle is not in dispute and the trial Court has
in substance: adopted this principle in comput-
ing damages. In the present case there is no evi-

dence of any such benefit.

Now, Atma Ram was an educated person hold-
ing a degree of M.A., of the Punjab University.
At the time of his death ‘he was admittedly 29
yvears old. Sarla Devi, his widow has come into
witness box. She has stated that he was in robust
health at the time of his death. He was carrying— /
on the business of booksellers and pulishers along
with his two brothers in Lahore an then after
partition he continued this business by having two
shops in Delhi and one in Jullundur. In Lahore,
according to the widow, he had an income of four
to five thousand rupees per mensem, and had an
income @f Rs. 3,000 per mensem from the Delhi
shops. The trial Court treating the Delhi business
as belonging to all the three brothers has taken the
income of Atma Ram to be Rs. 1,000 per mensem.
Therefore, Atma Ram, before his death. had al-

ready become gn experienced and successful -
businessman. The trade he was engaged in can- T
not in any way be considered as speculative and S Ty
. - e

o ) T e sy

(1) 1956 Cal. 555(9). BT =

F e -

e e

e e ORC
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The Vanguard jn the present set-up of things the trade of book-

Fire and General

Insurance Co,,
T.d.
",
Sarla Devi
and others

Bishan Narain,
J.

A had not looked

sellers and publishers has a bright future .in this
country and il can safely be held that the income
of Atma Ram was likely to increase by passage
of time rather than go down. His earning capa-
city was, therefore, likely to improve for some
time to come. Therefore, Rs. 1,000 per mensem
may safely be taken to be the basic figure. Bfa-
fore his death his daughter was being educated in
the Presentation Convent School and his son was
too young to be put in school. After his death the
daughter had to be removed from that school.
Sarala Devi has further stated that Atma Ram’s
brothers have not been looking after her and that
she had been living with her brother. The cor-
rectness of this statement was not challenged in
her cross-examination nor before us. Out of this
income it appears to me that Atma Ram must

have been spending Rs. 250 per mensem on him-

self if not less. Therefore, the family has lost the
income of about Rs. 750 per mensem. It comes
to Re. 9,000 per annum and capitalising it at 16
years purchase the damages would be about
Rs. 1,44,000. For these reasons, I am of the opinion
that the claim of Rs. 50,000 is very much on the
low side. In this connection it must not be for-
gotten that the decased left two very young child-
ren who have still to be educated and the return on
Rs. 50,000 at six per cent interest will yield only
Rs. 250 p.m. The defendants have not even suggested
much less proved any item of deduction from the
basic figure of Rs. 1,000 per mensem. The only
contention raised on behalf of the Company was
that the plaintiff had benefited by the death of
Atma Ram inasmuch as they had inherited his

business yielding considerable income.
Sarla Devi, the widow of th
that since the

Now
e deceased, has stated
death of her husband his brothers
after her or her children and that

A
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she was living with her brother. No attempt was The Vanguard
made in cross-examination to challenge this state- F;;iua"d Genéml
ment and, therefore, it must be taken that it was ' ni?tilc >
accepted to be correct It follows from this state- .
men{ that his brothers did not acknowledge their iiglaochZ:;
liability to maintain the plaintiffs. Assuming that -
the business is Joint Family property, and there is S JNarai"’
no such evidence on this record, it cannot be gain- '

said that ils earning capacity must have been

reduced considerably by the premature death of

Atma Ram. Here it must be mentioned that the

widow had stated in her statement with a view to

establish the status of her husband that they had a

verified claim of rupees one lakh for the property

left in Pakistan. The learned counsel for the

Company did not argue that this circumstance

should be taken into consideration when assessing
compensation.. In any case the prospect of realis-

ing any amount out of this claim is rather remote

and would not help the plaintiffs in maintaining

their previous standard of life and in educating

the children. :

Moreover, the appellate courts should not
interfere with the amount of damages assessed by
the trial Court in such cases unless it is satisfied
that the trial Court had acted upon a wrong prin-
ciple of law or the amount awarded was SO unrea-sm
ably high that it must be assumed that the Court
had been influenced by some wrong principle of
law. (Vide OQwen v. Sykes (1). No such case has been
made out in the present case. I, therefore, hold
that the amount of Rs. 50,000 awarded to the plain- )
tiffs in the present case is a fair compensation.

The last point that requires consideration is
whether the liability of the Company is limited to
its Rs. 20,000 irrespective of the amount payable by
the assured. As I have already said provisions

-

(1) (1936) 1 K.B. 192.
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Insurance o VIII of the N
114 down the

; b
Saria Devi '

I party risk are
lotor Vehicleg Act,
limiy of li:ll)ilitv which
a4 policy of inSUr{lllCC. The
and others cases nf‘insurance of goods vehicles and of vehicles
Rishan Naratn, 10 Which passengers gre carried for hire
3 'S Rs. 20,000 and in other Cases under sec-
tion 95(2)(c) “where t i

’r clasg the amou

Is the limit. In the

given in Chapter
Section 95(2) lays
must be covered
limit prescribed in

Passenger vehijcle Obvious-
lv_to sgch a vehicle the residuary provision con.
talned in section 95(2)(c) applies.

The case of the
Company, however, j i
dent the vehicle wa

s being used a5 5 “Soda Water
Fountain” ang ther

: efore the case is covered by sec-
tion 95(2)(c). There is ng force in thig argument.

Section 95 (2) relateg to insurance policy. It has
nothing t6 do with user of a vehicle. When the
Insurance is ag i

of the liability of the Company is prescribed in
section 95(2)(

the evidence

vehicle as “Soda Fountain lorry”.
sion was granted
had not ¢onverteq

This permis-
on 28th of June, 1950, but as he

the lorry he was granted exten-
sion of time and it was for the October/December
period that the tax wag paid by Malik Chand .for
a transport vehicle with the sanction of the State
Transport Authority. It follows that the soda
fountain was fixed in this lorry on or after 1st of
October, 1950, as it ig clear that without this permit
the user of the vehicle as “soda fountain lorry”
would be against the law. Malik Chand has de-
nied that his yehijcle on 30th of August, 1950, had
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As

been converted for use as “soda fountain lorry”. The Vanguard

The trial Court under issue No. 8 discussed the evi-
dence and held that the vehicle at the time of the
accident was being used as a private vehicle and
that the company had failed to prove that at that
time it was being used as a goods or transport
vehicle. The correctness of this conclusion of the
trial Court was not challenged before us and was
in fact conceded to be correct at the time when
Malik Chand’s application to be transposed as an
appellant was being argued. Therefore, it must be
held that the defendants have failed to prove that
at the time of the accident the vehicle was not be-
ing used as a private passenger vehicle. In any
case the misuser of the vehicle at the time of the
accident will not take the policy of insurance out
of the purview of section 95(2)(c), of the Motor
Vehicles Act. I am, therefore, of the opinion that
the liability of the Company is co-extensive with

Fire and General

Insurance Co.,
Ltd.
V.
Sarla Devi
and others

Bishan Narain,
J.

that of Malik Chand, defendant. This contention, -

therefore, also fails.

No other point was argued before us and the
correctness of the decision on issues Nos. 7 and 8
was conceded before us.

For these reasons, I would dismiss this appeal.
The plaintiffs are entitled to get the costs of the
appeal from the appellant Company.

CaPoOR, J.— I agree.
B.R.T.
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