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uptil 23rd May, 1980. The future interest awarded at the rate o f  12% per 
annum from the date o f  filing o f the suit till the recovery o f  decretal amount 
is also reduced to 6%.

(23) It m ay not be out o f  place to m ention here that when the 
appeal was adm itted on 13th May, 1985, the execution o f  the impugned 
decree was stayed subject to the appellant depositing Rs. 5,000 in the trial 
Court w ithin a m onth and furnishing security for payment o f  the balance 
am ount. Learned counsel for the appellant subm its that, as directed, the 
appellant deposited a sum o f  Rs. 5,000 within the prescribed time. I f  that 
be so, the said am ount shall be adjusted tow ards the decretal amount.

(24) But for the modification in the impugned judgment and decree 
as indicated above, the appeal is dism issed.

R.N.R.
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Held, that as was clear from the certified copy o f  the judgm ent 
passed by learned trial Court, the names o f only six persons were mentioned
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as defendants, whereas it did not contain the nam e o f  Jagrup Singh son o f  
Kehar Singh, as one o f  the defendants. Learned counsel for the plaintiffs- 
appellants relied only on the certified copy o f  the judgm ent o f  the trial 
court so as to prepare the m em orandum  o f  appeal. There appeared to be 
a bona fide m istake on the part o f  the counsel, w ho filed the appeal on 
behalf o f  the plaintiffs before the lower Appellate Court. It is also clear that 
once the objection was raised on beha lf o f  the respondents in appeal 
before the lower Appellate Court, the counsel wasted no time in filing the 
application for im pleading Jagrup Singh as a party  respondent in the 
memorandum  o f  appeal.

(Para 7)

Further held, that the low er A ppellate C ourt was not justified  in 
not invoking the provisions o f  Order 41 R ule 20 CPC and in not allowing 
the impleadment o f  Jagrup Singh son o f  Kehar Singh as a party-respondent.

(Para 9)

G. S. Punia, A dvocate for the appellants.

None for the respondents.

T.P.S. MANN, J

(1) The appellants are aggrieved by  the judgm ent and decree 
passed by learned Additional District Judge, Ludhiana on 10th September, 
1984, w hereby their appeal was dism issed on the ground that it was not 
com petent as one o f  the defendants was not m ade a party-respondent and 
that the provisions o f  O rder 41 Rule 20 CPC  w ere not attracted.

(2) The appellants had initially filed a civil suit for declaration that 
they were absolute owners in equal shares o f  the entire land, as described 
in the heading o f  the plaint, and for declaration that the m ortgage deeds 
dated 20th December, 1978,20th December, 1978 and 15th January, 1979 
and sale deeds dated 31st July, 1978 ,20th A pril, 1978 ,20th April, 1978, 
20th April, 1979 and 8th October, 1979 relating to the said ancestral, co­
parcenary and jo in t Hindu family suit land were without consideration, legal 
necessity etc. The possession o f  ha lf share o f  the suit land was also sought, 
besides perm anent injunction restraining M ukhtiar Singh-defendant from



interfering and obstructing in the jo in t possession o f  the plainti ffs over the 
suit land. In the aforem entioned suit, seven persons w ere im pleaded as 
defendants, including one J agrup Singh son o f  Kehar Singh. Vide j udgment 
dated 30th August, 1982, learned Subordinate Judge 1st C lass, Sam rala 
dismissed the said suit with costs. Aggrieved from the same, the plaintiffs/ 
appellants tiled an appeal before learned Additional District Judge, Ludhiana. 
Alongwith the appeal, certified copy o f  the judgm ent and decree passed 
by learned Subordinate Judge 1st Class, Samrala dated 30th August, 1982 
was also filed. However, in the m em orandum  o f  appeal, aforem entioned 
Jagrup Singh son o f  K ehar Singh, who was one o f  the defendants before 
the trial Court, was not impleaded.

(3) An objection was raised on behalf o f  the defendants-respondents 
that the appeal was not com petent because one o f  the defendants, namely, 
Jagrup Singh, had not been im pleaded as a party-respondent in the same. 
On coming to know about the objection raised on behalf o f  the defendants, 
learned counsel for the plaintiffs-appellants filed an application under Order 
41 Rules 1 and 3, Section 151 read w ith O rder 6 R ule 17 CPC for 
am endm ent o f  the m em orandum  o f  appeal so as to include the nam e o f  
Jagrup Singh as one o f  the respondents. In the said application, counsel 
for the plaintiffs-appellants took up the stand that the m em orandum  o f 
appeal was drafted as per the certified copy o f  the judgm ent o f  the trial 
Court supplied to them in the case in which the nam e o f  Jagrup Singh did 
not find mention. Therefore, the non-inclusion ofhis name in the memorandum 
o f  appeal was a bona fide  mistake.

(4) Learned Additional District Judge, Ludhiana did not accept the 
application filed on behalf o f  the plaintiffs-appellants for amendment o f  the 
m em orandum  o f  appeal and went ahead to dism iss the sam e as being not 
competent, w ithout touching the m erits o f  the same.

(5) Second appeal under Section 100 CPC is m aintainable only 
i f  this C ourt is sa tisfied  that substan tia l question  o f  law  is involved  in 
the sam e. As is c lea r from  the above, th is C ourt finds that the appeal 
o f  the p lain tiffs-appellan ts should  not have been  d ism issed  in v iew  o f  
the provisions o f  O rder 41 Rule 20 CPC and the sam e should have been 
decided on merits after allowing the application o f the plaintiffs-appellants
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for im pleading  afo rem en tioned  Jagrup  Singh son o f  K ehar Singh as a 
party-respondent.

(6) Under order41 Rule 20 CPC, it is the duty o f  the Court hearing 
the appeal to adjourn the healing to a future day so as to allow  any person 
w ho w as a party to the suit in the trial Court, to be m ade a respondent 
in the appeal. Further that such an addition o f  respondent could be m ade 
within the period o f  limitation prescribed for filing the appeal, but the Court, 
for the reasons to be recorded, can allow it to be done, on such term s as 
to costs as it thinks fit.

(7) It is the adm itted case o f  the parties that before the trial Court 
there were seven defendants, including one Jagrup Singh son o f  K ehar 
Singh, w hose nam e figured at Sr. No. 6. A fter dism issal o f  the suit, the 
plaintiffs-appellants obtained certified copy o f  the j udgment and decree so 
as to challenge the same by filing an appeal. As was clear from  the certified 
copy o f  the judgm ent passed by  learned trial Court, the nam es o f  only six 
persons were m entioned as defendants, whereas it did not contain the name 
o f  Jagrup Singh son o fK ehar Singh, as one o f  the defendants. It is apparent 
that while filing and appeal, the appellants’ counsel copied the parties from 
the heading o f  the jugem ent passed by  the trial Court and accordingly, 
Jagrup Singh son o fK e h a r Singh could not be im pleaded as one o f  the 
respondents in the m em orandum  o f  appeal as his name and parentage were 
not mentioned therein. In case, learned counsel for the plaintiffs-appellants 
had been careful in preparing the memorandum  o f  appeal from the certified 
copy o f  the decree sheet, then all the seven defendants could have been 
im pleaded as respondents. How ever, he relied only on the certified copy 
o f  the jugem ent o f  the trial Court so as to prepare the m em orandum  o f  
appeal. There appeared to be a bona fide  m istake on the part o f  the 
counsel, who filed the appeal on behalf o f  the plaintiffs before the lower 
Appellate Court. It is also clear that once the objection was raised on behalf 
o f  the respondents in the appeal before the low er A ppellate Court, the 
counsel for the plaintiffs-appellants wasted no time in filing the application 
for impleading Jagrup Singh as aparty- respondent in the m em orandum  o f  
appeal. M oreover, both the plaintiffs-appellants w ere m inors when the 
appeal on their beha lf w as filed before the lower A ppellate Court. They 
were represented by their next friend Mai Singh, who was their m aternal
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grand father. Accordingly, the plaintiffs-appellants could take benefit o f  
provisions o f  Limitation Act, which allowed them to act on their own and 
according to their wish after attaining majority.

(8) In Puran Singh versus Gehal Singh and others, (1) while 
dealing with an identical situation, this Court held such a mistake on the part 
o f  counsel to be bona ficle and honest, who did not notice the error at the 
time o f  filing o f appeal and mechanically copied out the names o f  the parties 
in the m em orandum  o f  appeal from those mentioned in the heading o f  the 
judgment o f the trial Court. The Court also relied upon a Full Bench decision 
o f  this Court in Notified Area Committee, Buria versus Gobind Ram 
Lachhman Dass, (2) for allowing the addition o f  a party in the memorandum 
o f  appeal after the period o f  lim itation was over, if  there was a bona fide 
and honest m istake on the part o f  the appellant. It was held in the 
aforementioned Full Bench decision that apart from the provisions o f  Order 
41 Rule 20 CPC, the Appellate Court had inherent powers to perm it parties 
to be added to appeals in suitable cases and the language o f  R ule 20 o f  
O rder 41 CPC was not exclusive or exhaustive so as to deprive the 
A ppellate Court o f  the inherent pow ers in this respect.

(9) In view o f the above, it is held that the lower A ppellate Court 
was not justified in not invoking the provisions o f  O rder 41 Rule 20 CPC 
and in not allowing the im pleadm ent o f  Jagrup Singh son o f  K ehar Singh 
as a party-respondent.

(10) Accordingly, the appeal is accepted. Judgm ent and decree 
dated 10th September, 1984 passed by Additional District Judge, Ludhiana 
is set aside and the application filed by the plaintiffs-appellants for impleadment 
o f  Jagrup Singh son ofK ehar Singh as a party-respondent is accepted. The 
m atter is remanded to lower Appellate Court to decide the appeal, preferred 
by the plaintiffs-appellants, on merits.

R.N.R.
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