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November, 12th.

FULL BENCH

Before” D. TFalshaw, C.J., S. B. Capoor, A. N. Grover, L. D. Dua,
and D. K. Mahajan, ]JJ. '

BHAG SINGH! anp oTHERS;—Appellants.

versus
JAWAHAR SINGH anp: oTHERS, —Respondents.
N Regular Second. Appeal No.. 1139 of 1960.

Punjab Tenancy Act (XVI of 1887)—Ss. 50, 50-A and 77—
Tenant. wrongfully. dispossessed from' his tenancy, — Whether  can
bring a suit jor dispossession in the civil Court under the general low
after the period of one year— Jurisdiction. of Court to try a su1t —
Whether to be determined on the averments made in the plaint.

Held, that a dispossessed tenant, who omits. to bring gn action
under. section 50 or 50-A of the Punjab Tenancy Act, 18%7, within
one year of his dispossession, loses his right to sue in the civil Court -
thereafter. It would indeed be anomalous that while in view of
section:'50-A: the remedy in a civil Court of the dispossessed tenant,
who has sought relief under section. 50, is barred, if he chooses to sit
back and. does nothing for a year he would. be allowed to file a suit

Cin the .civil Court after the lapse of onc year from the date of his

dispossession. It does not stand to reason that the Legislature was .
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merely excluding the jurisdiction of the civil Courts 'for one year
in a suit by a tenant for possession who had been forcibly dxs[.)osse.s-
sed from the land forming part of his tenancy, and. was leav.mg it
open to him to claim possession in a civil Court thereafter till :the

‘period of 12 years provided by Article 142 of the Indian Limitation

Act had run out from the date when the cause of action to sue for
possession accrued to the tenant, The overall scheme of the Act is
that it provides specdy remedies with regard to disputes between
landlords and tenants, and also under what circumstances that re-
lationship will come to an end. In this connection reference may
be made to one of the sections in the Act, namely, section 38. It
provides a period of one year for the extinguishment 'of the right
of occupancy in the event of a tenant abandoning the cultivation of
the land. The underlying object seems to be that the-cultivation of
the land should not be impaired for any length of time. This pur-
pose would be wholly defeated if a tenant-at-will, who is out of posses-
sion for any reason, is given the right to recover possession within a
period of 12 years. Such a tenant need not do anything for a period
of 11 years and in the 12th year rake up a claim to his tenancy while
the land under his tenancy has, in the meantime, been sold to some
other person, or some other tenants have been brought on the land,
or a permanent tenancy has been created thereon. This is one of

_the considerations which has to be kept in view to gather the true

import of section 50 read with section 77 of the Act. The question
of jurisdiction should ordinarily depend on the nature of the suit and
not on the length of time that has elapsed since the cause.of action
arose. Such ‘a suit would be expressly. barred by the- provisions of
sub-section (3) of section 77 of the Act and on that view the general
principle, that $nactment which restricts the jurisdiction of civil Courts
ought to be construed strictly, is not applicable. |

LTy ’l'l

‘Held, that it is an established proposition of law that for deter
mining the question ‘of jurisdiction the nature of the suit must be
decided on the basis of the ayerments made in the ‘plaint and not on
the basis -of any defence that may be taken up or any evidence that
may. be led during: the trial of the suit. :

Case referred ‘by' the:Hon'ble -Myr. Justice D. K; Mahajan, on 1015
February, 1961-t0 a largedBench for decision of an important question

“of law. involved in  the .case.. The Full Bench consisting  of the

Hon'ble the Chief,. Justice; Mr. D. Falshaw, the Hon’ble Mr. Justice
S ..B. Capoor, the Hon’ble Mr:ijustict A. N. Grover, the Hon’ble M.
Justice 1. D. Dua and_ the Hon'ble: Mr. Justice D. K. Mahajan, after
deciding the question referred 10 them returned the case to the Single
Judge on 12th November, 1964 and the case yyac finally decided by
the Hon'ble Mr. Justice D. K. Mahajan on 2p4 December, 1964.
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Regular Seccond Appeal from the decrec of the Court of Shrt
Raj Inder Singh, District Judge, Barnala, dated the 29th duay of [uly,
1960, reversing thaf of Shri Raj Kumar Sharma, Sub-Judge, 1st Class,
Dhuri, dated the 31st March, 1960, and granting  the plaintiffs a
decree for possession of the land in dispute against defendants Nos. 1
and 2 and leaving the parties 10 bear their own costs throughout.

J. N. KaustaL anp M. R. AGNIIOTRI, Apvocates, for the Appel-

lants.
Ray Kumar AGGARWAL, AMRIT SAGAR AND DALJIT SINGH

ApvocaTss, for the Respondents.

ORDER OF THE FULL BENCH

Capoor, J—This regular second appeal has been placed
nece

order of Mahajan, J. dated the 10th February, 1961.

s appeal was instituted on the

The suit giving rise to thi
ngh and

17th March, 1959, the plaintiffs being Jawahar Si
Panjab Singh, who are now the contesting respondents 10
the appeal. There were three sets of defendants, Bhag
Singh, son of Santa Singh being described as defendavit
No. 1, Arjan Singh and Santa Singh being described as de-
fendant No. 2, and Hazura Singh and Kapura Singh as de-

- fedant No. 3. The suit as described in the heading was for

of 33 bighas 5 biswas of agricultural land com-
prising of khasra Nos. 263, 264, 265, 266, 345 and 272 situated

in village Harchandpura and relief was claimed on the
ell as an agreement and other
ddition, there was a claim of
mages. - The follow-

possession

rights of the plaintiffs. In a
Rs. 200 as compensation by way of .da
ing were the allegations in the plaint.  In the beginning of

1954 the plaintiffs had obtained the land in suit along with
d for cultivation from defendant No. 3, who were
the owners of the land of which the plaintiffs had enter-

ed into possession, Thereafter on the 19th June, 1954, there
tween Jawahar Singh plaintiff

effect that so long as the debt
Singh plaintiff was not paid, de-
o entitled to get back possession
ntiffs. The plaintiffs then culti-
to October, 1957 and had sown
1 wheat in that land but in that
defendants Nos. 1 and 2 took for-
1l as the crops thereon and

anid defendant No. 3 to the
due from them to J awahar
fendant No. 3 would not b

month viz., October, 1957,
cible possession of the land as w
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without the: decree or order of any Court and: su,bseque.ntly thf’; othii:sg

‘cut the growing crop. It was stated in paragraph 5 of the v.

plaint that on the 7th August, 1957, defendant No. 3thad s0ld j,sanar Singh

the suit Jand along with some other land to defendant No. 2 and. ' others

T

r-\’_“/

P 2

and Jawhar Singh plaintiff had instituted a suit for posses-
sion by pre-emption, which was decreed. The damage to
the plaintiffs on account of their cropshaving been illegally
cut was estimated at Rs. 260. In paragraph 7 of the plaint
it was maintained that at the time of taking of forcible: pos-
session, there was between the plaintiffs and defendant
No. 2 a relationship of landlord and lenant but as more
than one year had elapsed from the 'date of taking of for-
cible possession, the relationship of!landlord and: tenant had
ceased to subsist and hence the civil Court has jurisdiction

1o entertain the suit.

In the written statement on behalf of defendants Bhag
Singh, Arjan Singh-and Santa Singh, the assertions made
in. the plaint were. generally denied though. it was:admitted
that the plaintiffs: had filed: against; them a| pre-emption suit
and appeal. against that decree had been filed in:the ‘High
Court in which the plaintiffs had been restrained from
obtaining possession of the land in suit in pursuance of
their pre-emption  decree. As regards paragraph No.'6 of
the plaint, it was said that no question of any damage

Capocr,

having accrued: {o. the. plaintiffs arose as the plaintiffs were

not owners of the land or the:crop: As regards paragraph:.
No. 7 of the plaint, it-was asserted.thai the!possession: . of

the defendants -was not unlawful inasmuch ‘as there was

in their favour-a: sale deed duly registered in respect of the:

land in suit.

-On'-these pleadings the learned trial Court-settled the

following:issues: —

(1) Whether the plaintiffs-are: the owners and were -

in rpossession- of - the suit land, -when they -were
illegally: dispossessed’ by: defendants  Nos. .l and
" 2:in'October;, 19577 - ! ; e
(2) Whether the ‘défendants have-illegally  removed
the plaintiffs* crop and as such the latler is
entitled to claim from the former a sum of
Rs. 200 as mesne profits?

i
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(3) Whether this Court has no jurisdiction to hear
the suit?

(4) Whether the suit is basd for misjoinder of parties?

(5) Relief.

On issue No. 1, the trial Court found that the entries
in the revenue record (Copy Exhibit P. 2) as also the agree-
ment (Exhibit P. 5) between defendant No. 3 and Jawahar
Singh showed that not the plaintiffs but defendant No. 3
were the owners of the land and the plaintiffs were ten-
ants at will. As regards the second part of this issue, it
held that the plaintiffs had not been able to substantiate
that the defendants took forcible possession of the 'land
but on the other hand the defendants have taken the pos-
session of the land in dispute under the sale deed (Exhibit
D. 1), datad the 7th August, 1957. Issue No. 2 was held not
to have been proved by the plaintiffs. On issue No. 3, it
was found on the basis of Parmanand and others v. Rakha

and others (1), that the Civil Court had jurisdiction to hear .

this suit. Issue No. 4 was found against the defendants.
In the result, the suit of the plaintiffs was dismissed with

costs.

The plaintiffs appealed to the District Judge, Barnala,

that issue No.1 was not properly worded and that the
perusal of the plaint showed that the plaintiffs nowhere
alleged themselves to be the owners. As regards the
second part of this issue, he held that when the sale deed

(Exhibit ‘D 1) by defendant No. 3 in favour of defendant

No. 2 was executed, the plaintiffs were in the possession of
the land as tenants under the vendors, that they, there-
fore, became' tenants of the vendees who were mnot en-
titled to take the law into their own hands and turn out
the tenants without due process of law. No question as to
the Civil Court not having jurisdiction to hear the suit was
raised before him and allowing the appeal he made a decree
' spute in favour of the plain-
tiffs against defendants Nos. 1 1o 3 though he left the
parties to bear their own costs throughout.

(1) AILR. 1952 Punj. 94

P

¥
/
|



have been brought within one year O

.pondents, referred to the establishe

VOL. xVvIIiI-(1)] INDIAN LAW REPORTS 387

In the appeal to this Court, a
referring order, the only quest
Kaushal on behalf of the defendant-
jurisdiction. The argument as developed before us Was
that the plaintiffs could and should have brought their suit
under the provisions of section 50 of the Punjab Tenancy
Act, 1887 (Act No. 16 of 1887) (hereinafter to be referred to
as the Act), that as provided in that section the suit must
f the date of dispos-
session from the tenancy and since this had not been done,
the jurisdiction of the Civil Court was barred in view of

the provisions of sub-section
with reference particularly to
In view of the conflict of de
whether a tenant who has b
from his tenancy can bring a suit a
year under the general law, the ques

the Full Bench.

jon pressed by Mr. J. N.

clause (g) of that sub-section.
cisionson the queéstion as to
een wrongfully - -dispossessed
fter the period of one
tion was referred to

d counsel for the contesting res-
d proposition of law

that for determining the question of jurisdiction the
nature of the suit must be . decided on the basis of the

Mr. Raj Kumar, learne

averments made in the plaint and not on the Dbasis of any

defence that-may. be taken up or any evidence that may be
led during the trial of the suit [see for instance Baru and
others v. Niadar and others (2) ]. He maintained that on the
basis of the -averments made in the plaint the suit. from
which this appeal has arisen would be outside the scope of
section 50 of the Act. - That section reads as follows:—

oy o f

“50. Tn either of the fbllowing cases, name.lir':—v

(a) if a tenant has been dispossessed” without his
consent of his tenancy or 'any part 'thereof’

otherwise than in execution of a decree 'or

 than in pursuance of an order under section:

44 or section 45;

4 (b')‘ if a ‘tenant, _Who,“'riot‘ha_vin‘g_ i;ns"ti‘tuted'zla. 's;uit';
" under section 45, has been ejected from  his’
tenancy or any part thereof in pursuance of

an order under that section, denies his

liability to be ejected, the tenant may, within

(2) ALR. 1942 Lahore 217 (F.B.).

(3) of section 77 of that Act

hag  Singh

; ear from the B
s-would appear word i+ Othrs

appellants. was that of Jawahar. ‘Singh

and others’

———'—-‘___
Capoor,

J.
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‘one year from ‘the date of his disp'bsseséion_

or ejectment, institute-a suit for recovery of
possession ‘or occupancy ‘or for compensa”
tion; or for both.”

No ‘doubt, it was alleged in ‘the plaint that “initially
the plaintiffs rented the land as tenants-at-will but then
reliance was placed firstly on the subsequent -agreement
(Exhibit P. 5) by which according to the plaint defendant
No. 3, surrendered the right- to evict the plaintiffs and
secondly on the decree for pre-emption obtained by the
plaintiffs; for setting up a claim to ownership of the land.
The trial Court interpreted that agreement against the
plaintiff’s-elaim  of ‘ownership. As regards the pre-emption
decree it appears that consequent -upon certain amend-
ments effected in the Punjab Pre-emption Act, 1913, by ‘the
Punjab Pre-emption (Amendment) Act, 1960. (Punjab Act
No. 10 of 1960), the pre-emption decree became infructuous.
It was in view of these averments that issue No. 1 was
framedcalling 'upon the plaintiffs to prove that they were
the owners of ‘the:suit land and the learned District Judge
fell 'in error ‘when he remarked that: the plaintiffs no-

where alleged themselves to be the owners, Actually it

was-on ' consideration of ‘the evidence that their: claim as ‘to

ownership-was rejectad. The reference in paragraph 7 of

the plaint to the relationship between the plaintiffs -and

~ defendant . No. 2 belng that of owner and tenant was to set

up-an alternative cause of action and even there i{ was
not made clear-as to which party -was the owner: :and 'which
the tenant, Mr. Raj Kumar, therefore, argued' that the
cause of acfion claimed by the plaintiffs on the ground of
ownershipiwould 'be outside the scope of section 50 of the

. Act, and+as:Irread the plaint T find: Substance in-his con-

tention that initially: the jurisdiction:.giving rise to this
appeal -was with the Civil Court, though-in view of the
findings by-the-learned District Judge -on-issue No. 2 as 1o
the plaintiffs having been illegally-dispossessed by the
contesting . defendants. from the Jand which was in their
tenancy, the question of the .applicabilily of. the first pro-
viso to sub-section (3) of section 77 or of section 100
would arise.

Coming now 'to the matter referred to the Full Bench,
it may be stated that section 50 by itself does not contam

%

~

-
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any bar to the jurisdiction of the Civil-Court as to the-cases Bhag Singh

. where it might be resorted to by the tenant. For-his one At .vo"he"’s
rr-lust,go to sub-section (3)-of section 77. That section pro- Jawahar : ‘Singh
vides for the establishment of Revenue Courts and the suits and  others
cognizable by them and according to clause «(g) of that ———
section, one class of such suits is “suits by a tenant under Capocr, - J.
section 50 for recovery of possession OI''occupancy, or for

.3 compensation or for both.” Sub-section (3) provides.a list

‘ of suits which shall be instituted in and heard and: de-
termined by Revenue Courts and no other Court shall
take cognizance of any dispute or matler with respect to

P which -any such suit might be instituted. Then- there: is
section 50-A, which was inserted by the amending Act

-l (Punjab Act No. 5 of 1929) and -is as follows: .

. “50-A. No person whose ejectment has been ordered

: by a Revenue Court under ‘section 45, sub-sec-

tion (6), or whose suit has been dismissed undér

.- ~ section 50, may institute a suit in.aCivil Court

’_ | ' ‘to ‘contest his liability 1o ‘ejectment, or to re-

o cover possession or occupancy rights, or to re-
“‘¢cover compensation.”

=

] Prima facie ‘the combined effect of these provisions
would ‘be that if a tenant who has been dispossessed with-
out his ‘consent of tenancy and should have brought an

action under section 50 within one year from the date of

his dispossession, but omits to do so, he would be pre-

A

cluded from bringing suit on the same matter in the Civil
Court. If he had brought a civil suit within the prescribed
period and that.suit had.been dismissed by the. Revenue
. Court, a suit by him in a Civil Court to contest his liability.
to ejectment would of .couirse be barred under section 50-A.

-There -are, -however, ceriain cases -of the Punjab. Chief

— ., Court.and ‘the.. Lahore High Court which . suggest the con-
' trary. The first case in which section .50 was .interpreted
was Kesar Singh and Vir Singh v. Nihal Singh (3), though

the «question referred: to.ihe Full Bench was.a different-one

~  viz. Is:a:suit by aperson, who. hasbeen dispossessed.more:
2" than a year before claim, to recover possession of land from

(3) 45 P.R. 1891 (F.B.).
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proprietor thereof on the ground that he is the occu-
pancy tenant of the land, a suit falling under section 77(3)

Jawahur  Singh (i) of Act 16 of 1887 and, therefore, cognizable by the

and . others

———————

Capoor,

J.

Revenue Court? This question was answered by saying
that such a suit did not fall under either of these clauses
but Plowden, J., while considering the defence of the
lenant incidentally made certain observations regarding
the scope of section 50. He observed—*“Ordinarily, then,
a tenant is a person who has a right to hold, and does

\hOld, and the person described in section 50 is a

tenant only by an exceptional use of the term tenant,
and only, as it seems to me, during the period prescribed
for bringing this special suit' granted to him by section 50,
and for the purpose of exercising this right to sue.” Section
50 was considered by the learned Judge to be a substitute
remedy to the wrongfully dispossessed and ejected tenant
for recovery of possession instead of that given, with a
shorter period of limitation by section 9 of - the Specific
Relief Act a remedy which was expressly taken away by
section 51 of the Act. He went on to observe “by the
combined effect of section 50 and section 51, I take it that
the dispossessed tenant still has two remedies, the special
suit substituted by them in place of the ordinary summary
suit taken away by section 51, and the regular suit within
twelve. years. If he sues within one year, he must sue by
force of section 77(g) in the Revenue Court. If he does
ndt,_ his second remedy remains, and the suit is prima faciée
cognizable by the Civil Courts.”

0 Hdwe_?er, the Full .Bench left open the question whe-
ther section 50 meant that the right to bring a suit by a
person falling within, its purview was limited to the
Revenue.Courts and the limitation for a suit for possession
was cut down from the normal twelve years to one year,
or whether it meant that for the period of one year the
suit could be brought only in the Revenue Courts but
thereafter the suit could be brought in the Civil Courts upto
the permd of twelve years |

The next matter was considered by a Division Bench
1n Imam Dm v. Feroz Khan (4), and on  the basis of the

(4) 64 P.R. 1898,

e icatncd



VOL,. XVIII-(1)] INDIAN LAw REPORTS 391

Teasoning of Plowden, J., it was held that a suit of the Bhag .
nature mentioned ghove Was not barred by section 50 of the and.

Act. , o

Jawahar

- Imam Diy . Feroz Khan (4), was considered and dis-
Sented from in Alkbar Hussain v. Karam Dad and others Capoor,
(5), and Chevis, J., who delivered the main judgment held
that a dispossesseq tenant who omitted to bring an action

for such a suit to one year. He wag not prepared to sub-
Scribe to the view that for a period of one year as men-
tioned in section 50 the person who had been dispossessed
from his tenancy ag treated as a tenant by legal fiction
and he observed as follows:—

. “Section 4 of the Act defines a tenant as a person who

: holds land under another, but the definition is

subject to the reservation “unless there is some-

thing repugnant in the subject or context”. In

section 50 we read of tenants who have been

- dispossessed or €jected from their tenancy. It

seems to' me that in thig section we must regard

the word ‘tenant’ as meaning a person: who for-

~ merly held land under another, in other words,

‘an ex-tenant. Now Why an ' ex-tenant should

cease to be regarded as such at the end of ' one

year I cannot understand. In my : opinion the

expiry of the year simply stops his'right to bring

a ssuit, but in no way changes his ‘status; from

the very date of his dispossession his statys is

simply that of a person formerly holding land

who has been dispossessed, and I cannot see that

this description. became inapplicable to him after

- 1 the expiry of the year. Sir Meredyth Plowden

" ! - speaks of the tenant as being ‘regardeq by the

- - Act as continuing to hold the land of his tenancy
after - dispossession’. . TG e

I 'should; however, prefer: to say' that, though the

word ‘tenant’ generally means g person holding

land, the word as used in sectiopn 50 merely means

(‘5)' 90 P.R. 1918—ALR, 1919 Lahore 475 (2) (F.B.).

Singh:
others:

Singh

and others
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Bmﬂ.oui::sgh | ~aperson: :who. formerly held it. -The 'same
o ‘ . learned Judge also refers to section 51 of the Act,
Jawohar ' Singh. and reading it jointly with section 50, is of

and -others 'Opinion that the latter “section gives a summary Y
CbF gy el S %remedyl:to ‘the dispossessed tenant instead of
& ©, B that. given by section'9; ' Specific' Relief Act, but

. ‘thatif ‘the ex-tenant does not avail himself of
+this remedy, he can still later on bring :a’regular
suit in' the' Civil: Court. But in g suit to recover-
‘possession. under section 50 the plaintiff ‘has 1o 4,
prove ‘more than in. a suit under section 9,
Specifie: Relief Act; ‘it is'not'enough merely ‘to-
prove ~dispossession, he ‘must also prove a right
" toi recover possession, just as he would have to:
prove in a regular suit in'the Civil:Court, and’so
I fail to see how section 50 can be said to pro-
vide ‘a. ‘summary” remedy. 'Either ' section 50
‘combined 'with-seetion: 77’ lays: down the sole re-
- medies: open to a-‘dispossessed tenant excluding
“the: cognizance of the Civil''Courts and laying
~dowmr~a:period of limitation, or-else it"lays down
“ovastemedy excluding -the ‘cognizance  6f/the Civil
- Courts for one year:only 'leaving'it open to the 1
= '+ plaintiff tonsue:inrthes CivilCourt-after the expiry
e coficthat year. Now'reading the 'Tenancy Act as 23
miser o arwhole, that Act-seems to 'me, when dealing :
074 withessuits :and: applications, to mark 6ff certain
rirclasses’ (of!suitsand-applications-as- “cognizable
+ only: by Revenuet Officers-or:Revenue:Courts. The
oot -ocognizances of «Civil: Courts in-all .such: cases is
-+ - 1srjealously-exeluded, zsee ‘sections 767 (L)+and 77(3)
- oftthe “Act. ~.Certain-matters iare toibe:dealt with .-
- by: ‘Revenue . Officers, :and no:Court’is to take
. - ~ognizanee ofsany dispute:or matter with respect
‘1 itoprwhich “any  such - application ‘or:proceeding >
'+ might:be made or had. ‘Certain suits:are to be
. heard jand détermined by .Revenue:Courts, and
' no other court is to take:scognizance-of' any dis-
pute or matter with respect to which any such ) |
. gl rsuit mightbe instituted: Thus certain suits, in-
< cluding suits: under ‘section 50 lare ‘carefully
~fenced  off'ifrom r‘theCivilv Courts: !Tt-seems to
me most unlikely. that-in such circumstances the
legislature - could ‘ever -havg ‘confemplated’ ‘that -
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can ‘surely not have been
ars to me that the legislature
taini classes of suits should be
nue  Courts, presided over, by
d training and experience _of
this intention would be entire-
mply by waiting for g vear the
plaintiff could -bring ‘his suit in 5 Civil Court
presided over by an officer who had. possibly
never had any expe'l‘ienqe in :all ‘his service of
Revenue matters, thus evading the jurisdiction of

i‘nte'hdei_'i that cer
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~ Singh I have reproduced in extenso these paragraphs.because
and  others ;

» they express succinctly the very same grounds  which.
Jawahar Singnh Mr. J. N. Kaushal advanced in support of his arguments.
-.and  others The objection as to the weight of this authority made by
——————  the learner counsel for the respondent was that inasmuch
Capoor, J- as the plaintiff in that case had before bringing the suit
recovered possession under the decree, these remarks are
obiter. This is so, but all the same they are entitled to
great weight unless some defect in the reasoning can be
pointed out and Mr. Raj Kumar, learned counsel for the
responderits, was not able to do so. Akbar Hussain v.
Karam Dad and others (5), was followed in Lochangir v.
Sada and others (6), by a Division Bench in Mahinder
Singh and another v. Allah Ditta (7), and again in Nand
Ram and another v. Ishar and others (8). The next case
- which requires consideration is Cheta v. Baija and others
(9). The question referred to the Full Bench was whether
-a Civil Court has jurisdiction to try a suit brought by a
person, who has been dispossessed from his tenancy after
a notice issued to him under section 43 of the Tenancy Act,
and who has been- unsuccessful in g suit under section 45
to contest his liability to ejectment, for possession of the
larid from which he has been ejected on the: ground that
he had a right to -occupancy therein, and whether section
77(3)(d) of the Act bars such a suit or not? It was held
that clause (d) of sub-section (3) of section 77 is no bar to
the trial of such suit by the Civil Court but if in the course
of the trial of that suit it became necessary to decide any
matter which can under sub-section (3) of section 77 be
heard and determined by a revenue Court alone, the Civil
Court shall decline to proceed further and shall deal with
the suit (not the matter alone) in-the manner laid down.
It was in view of this decision that the Legislature prom-
“btly stepped in and by the Punjab Act No. 5 of 1929, sec:
tion 50-A was inserted in the Act. This ig made clear
by the Statement of Ob

‘ jects and Reasons in which it was
stated that ‘the intention of the. Tenancy Act was un-
doubtedly to make the decision of the Revenue Courts

"(6) ALR. 1920 Lahore 344 (2).
(7) ALR. 1924 Lahore 539.
(8) .A.LR. 1926 Lahore 128.

(9) LLR. 9 Lah. 38=ALR. 1927 Lahore 452 (F.B).



A)’

’

-~

VOL. XVIII-(1)] INDIAN LAW REPORTS 395

under sections 44 and 45 of the Act final and that inten- Bhag

tion had receijveq judicial confirmation in Alkbar Hussain

V. Karam Dqd and others (5), that any further remedy in Jaw

a Civil Court by a tenant who had failed in an action
under section 50 is impliedly barred. As a matter of fact
Addison, J., who was one of the Judges constituting the
Full Bench, categorically said that Alkbar Hussain v.
Karam Dad and others as correctly decided but distinguish-
ed it on the ground that it did not cover the case where a
tenant had instituted his suit under section 45(6) of the
Act prior to being ejected by decree of the Revenue Court
which dismissed his claim to occupancy rights. Cheta v.
Bdija and others (9), therefore, if anything, upholds the
position taken up by the plaintiffs to this case on the
question of jurisdiction.

The next c.ase which requires consideration is Baru
and others v. Niadar and others (2), in which the questions
referred to the Full Bench were as follows: —

(1) Is a suit by a dispossessed occupancy tenant to
recover possession from his landlord of the land
to which he claims the occupancy rights initially
within the jurisdiction of the Civil Court or not?

(2) Even if the first question be answered in the
affirmative, is the Civil Court precluded from
trying  the question whether the occupancy
right has been extinguished by abandonment by
reason of proviso (1) to section 77(3), Punjab
Tenancy Act?. &

The first was answered in .the affirmative and the

‘second in " the negative. Dalip Singh, J., in the main
"judgment as delivered by him has discussed most of the

previous rulings bearing on the point. It is no doubt true
that the learned Judge while discussing Akbar Hussain v.
Karam Dad and others did doubt its correctness but he
went on to point out that the question raised before the
Full Bench in Baru and others v. Niadar and others (2),
was totally different one from the decision in 1he former
case, viz.,, that the Civil Courts had no jurisdiction to hear
a suit brought by an ex-tenant after the period of limitation
prescribed by section 50 for a suit in the Revenue Courts.

and

and

Capoor,

ahar

Singl

others

others

.Singl

J
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is, however, significant that none of the other four
learned Judgeg constituting the Full Bench shareq his
correctness of the decision in Akbar

Accordingly, the decision in Baru and _
others v, Niadar and others cannot be availed of on behalf

Hussain’s cgse.

+of the respondents,

In Parmanand gnd others v. Rakha and others (1), it
Was held that there were two remedies open to g dispos-
sessed occupancy tenant—(1) within one year 5 suit in a
revenue Court under section 50 of the Punjab Tenancy
Act. and (2) after that an ordinary suit for possession with-
in the periad allowed by the Limitation Act in g Civil
Court. The learned Judge followed Chetqy v. Baija and
others, and Baru and others v. Naidar and others but with

. Very great respect I cannot for the reasons already given

accept the proposition that the two Full Bench cases have
overruled Akbar Hussain v. Karam Dad and others.

Finally, on behalf of the respondents, two unreported
Single Bench judgments by my learned brother, Grover, J.
were ‘cited but these merely followed. Parmanand and
others'v. Rakha and others (1). '

" A review of the above authorities leads to the con-
clusion that the Full Bench decision in Akbar Hussain v.
Kad'am Dad aﬂd others has not so. far been dissented by any
Full Beneh of the Lahore or the Punjab High Court ~and
still holds the field. The. main reason which prevailed
with Plowden, J., in Kesar Singh and Vir Singh v. Nihal
-Singh. (3), for holding that if ihe dispossessed. tenant did
not sue within one year, his second remedy, that is a
suit in the Civil Court remained, was that the remedy
provided under section 50 was a summary remedy. in sub-

. stitution’of that given ‘in section 9 of the Specific Relief

Act. " The remedy provided under section 50 of the Act
caninot, however, be said to be a summary remedy because
under the Scheme ‘of the Punjab Tenancy Act, there is a
regular hierarchy of Courts in which the judicial decisions
vide sections 80 and 84 can be challenged by way of appeal
ahd re¥ision. T 0TI TR iy :

Fmally, ,Mr,tRaj Kumar, on behalf of the respondents;
placedhls reliance- on: Raja Durga- Singh of ,Sol'o'n_ . -I'.Tholu.

g
wrerp e’ o rrey X

ATy S—r
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;nd others (10), in which it was observed by Madholkar,
'» Who spoke for the Supreme Courtq that every item in

all the three groups of sub-section (3) of section 77 of the

Punjab Tenancy Act, related to a dispute Hetween the
tenants on the one hand and the landlord on the other and
there was no entry or item relating to a suit by or against
& berson claiming to be a tenant whose status as a tenant
Was not admitted by the landlord. The Legislature barred
only those suits from the cognizance of a Civil Court
where there was no dispute between the parties that a
berson cultivating land or who Was in possession of the
land was a tenant. The plaint in the suit giving rise to the
appeal before the Supreme Court was by the Raja of
Bhagat, who claimed that certain fields were his Khudkasht
land and the defendants cultivated them as his licensees
but as they contravened the terms of the license he leased
out the land to' another person and the defendants
obstructed that person in taking possession of the land. On
behalf of the respondents it was contended that they were
the occupancy ienants of the land fof the last two or three
generations. The suit was decreed by the trial Court which

Bhag .
and

and

Capoor,

dectree was -confirmed by the Distriet Judge but the Judieial

Commissioner, Himachal Pradesh allowed the appeal hold-

. ing that the- respondents were occupancy- tenants of ' the

lands and that consequently the provisions of section 77(3)
read with the first proviso thereto barred-the jurisdiction-of
the civil Court. On: these facts it was held.by their Lord-

ships of the Supreme Court that items. (d) and. (e) in sub--

section (3) of section 77 was not attracted to the case. = Sec-

tion 50 and item (g)- of: sub-section (3) of section 7. of the,

Act were not under consideration in, that -case, and as,

pointed out by Chevis, J.; in the passage quoted aboeve, the
term ‘tenant’. in these-two. provisions does-not in view.of.

the context bear the same meaning as-in the interpretation

clause. The general observations relied upon:cannot, there-

fore, be availed of by the respondents for the purpese of
the instant case. - The other judgment of the Supreme Court
cited was Magiti Sasamal v: Pandaeb Bissoi and others (11),

but that - proceeded on the interpretation of the peculiar:

provisions of the Orissa Tenants Protection Act 3 of 1948.

"(10) 1962 P.LR. 837 (S.C.): -
~(11) ALR. 1962 SC. 547..

Singh'’
others
v, .
-Jawahar | Singh’

others

7,
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It would indeed be anomalous that while in view of
section 50-A the remedy in a Civil Court of the dispossessed

! v . : . »
i ! : io
Jawahar Singh tenant who has sought relief under section 50, is barred, if

and

Capoor,

others

J.

he chooses to sit back and does nothing for a year he would
be allowed to file a suit in the Civil Court after the lapse
of one year from the date of his dispossession. It does not
stand 1o reason that the Legislature was merely excluding
the jurisdiction of the Civil Courts for one year in a suit by
a tenant for possession who had been forcibly dispossessed

from the land forming part of his tenancy, and was leaving

it open to him to claim possession in a Civil Court there-
after till the period of 12 years provided by Article 142 of
the Indian Limitation Act had run out from the date when
the cause of action to sue for possession accrued to the

. tenant. The overall scheme of the Act is that it provides

speedy remedies with regard to disputes between landlords
and tenants, and also under what circumstances that re-
lationship will come to an end. In this connection refer-

~ ence may be made to one of the sections in the Act, namely;

section 38. It provides a period of one year for the ex-
linguishment of the right of occupancy in the event of a
tenant abandoning the cultivation of the land. The under-
lying object seems to be that the cultivation of the land
should not be impaired for any length of time. This pur-
pose would be wholly. defeated if a tenant-at-will who is
out of possession for any reason; is given the right to re-
cover possession within a period of 12 years. Such g tenant
need not do anything for a period of 11 years and in the
12th year rake up a claim to his tenancy while the land
under his tenancy has, in the meantime, been sold to some
other person, or some other tenants have been brought on
the land, or a permanent tenancy has been created thereon.
This is one of the, considerations which has to be kept in
view together“ﬁ%e true import of section 50 read with
section 77 of the Act. In the words of Chevis, J., in Akbar
Hussain v. Karam Dad and ' others “the ‘question of
jurisdiction Should ordinarily depend on the nature of the
suit; and not on the length of time that has elapsed since -
the cause of action arose”. Such a sui_txwould? to my mind,
be expressly barred by the provisions of sub-section 3) of
section 77 of the Act and on that view the genera] principle,
that an &nactmént which' restricts the jurisdiction of Civil
Courts ought to be construed strictly, ig not applicable.
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I woulgq an

swer the sti y in :
the neative. ¢ question before the Full Bench in Bhag

Singh

and  others

V.
Jawahar

'Singh

and others

Capcor,

D. K. MAHAJAN, J—I agree.

D. FaLsaaw, C.J—7 agree,
GROVER, J.

would hesitate

\
—Itagree but not without some hesitation. I
not to follow the view of Sir Meredvth ’
Plowden, who was not only an eminent Judge but was a);so gTW)
{{nown for. his mastery over {he Punjab Laws, expressed
In Kesar Singh v. Nihal Singh (3), about the meaning of the
WOI.‘d “tenant” as defined in the Punjab Tenancy Act, 1887,
which was later on accepted as correct; by other Punjab
Judges, namgly, Dalip Singh, J.; and Tek Chand: J. who in
a separate ?ﬁt concurrent judgment agreed with Dalip
Singh, J., in Baru v. Niadar (2); and Kapur ¥, (as he then L
was) in Permanand v. Rakha (1). Although my decision in
Ram Sarup v. Budh Ram (12), was based on the same view,
I am impelled by the weighty reasons which have been
given by my learned brother Capoor, J., for accepting what
was said by Cheyvis, J., in Akbar Hussain v. Karam Dad
(5); as correct. On fuller consideration I cannot reconcile
myself to the difficulties which will be created if'a tenant
who has been forcibly dispossessed from the land forming
part of his tenancy is left to elect whether to institute a
suit within one year under section 50 of the Act in a Revenue
Court or to have a period of 12 years under Article 142 of
the Indian Limitation Act for filing a suit in a Civil Court.
If the matter is te» left to the tenant’s choice, it is bound
to lead to such complications as have been noticed by my
learned brother Capoor, J.. and I cannot accept that the
Legislature ever intended to create the anomalous sittfation
which will result from the tenant being given the option to
act according to his own desire and to select not only the
forum for litigation but also the period within which the

ion is to be instituted. . -
actl%lui J,_EI too agree with a certain degree of diffidence :
and hesitation. I had my doubts about the cox:rectness of
the view expressed by Chevis, J., in Akbar Hussain v. Karam

(12) 1960 P.L.R 410.

Falshaw,

J.

Mahajan, J.

C.J.
J,



Bhag

., .and others

v

Singh Dq

behalf of the appellant and I must confess that those doubts

d and others (5), on which reliance -has been placed on '

Jawshar Singh Mave not yet b :
. 6hd othors gh y een completely dispelled. The point can- v

Dua,

J.

. the Tandlord, buton

1 was cognizable by the Revenue

:iijﬁge 13:;, the bar is by no means easy and, indeed, the
i g)ro and con. appear to be equally cogent and
1 Us but on reading the opinion prepared by my
earr.led brother Capoor, J., with whom my Lord the Chief
Justice has agreed, for the opinion of both of whom I en-

tertain the greatest regard and respect; I am unable to --

venture to press my doubts to the point of dissent.

It is unnecessary to restate the facts which are clear
from the judgment of my learned brother Capoor, J. The
main difﬁcul_ty, as I view the position; has arisen on account
of the clash of chaotic and apparently contré'dictory obser-
vations in the various judicial pronouncements relating to
the true scope and effect of sections 77 and 50 of the Punjab
Tenancy Act (hereinafter called the Act). The difficulty is
enhanced by the fact that none of the precedents broeught
to our mnotice dis directly on the point and it is the observa-
tions- generally made therein, some of them merely obiter,

which have been ‘considered and taken into account for the |

purpose of -construing the said sections. I may here only
briefly -coiment on the principal Full Bench decisions.

. In so'far as Akbar Husstin v. Karat Dad and others -

(5), & decision by a Full Bench ' of three Judges of the
Punjab ‘Chief Court, is concerned, it was a case in which
the fenant had been dispossessed in May-or June, 1915, by
suing in a Revenue Court, he secured
5 ‘decrée on 8th May, 1916. More than a year .after his
disposseéssion, the tenant instituted a suit in a Civil Court.
for compensation. The ‘Civil Court holding the suit 'to fall
nder ‘sections 14 and 77(3) (n) of ‘the ‘Act returned - the
]‘;)‘léf'i?ﬁt""?fo?:t- presentation t0 ' the Revenue ‘Court. -' The
Reventie Court; however, Jismissed the ‘suit as barred by
limitation under section 50 of the Ac as it had been inst-
tiited mote than one year after
‘ ser that

e Lsaiint Court had not been ‘decided
and that ‘the suit did mot fall under ‘section 77 '(3)(g) ‘bg-
e it Had mot been brought within one year ‘of the
" dispossession. The case was accordingly re

dispossession. ‘On ‘appeal; _
the 7issue whether the ccase:

N0
i

A

~

ferred to the -
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. Punjab Chief Court through the Commissioner. It is inPBnag  Singh
this background that the decision of the Full Bench has 2nd Gihexs
to be read. The Court considered the reference to-be Jawahar, - Singh
under section 100 of the Act which. empowered, the Chief and others
Coury to validate the proceedings had under mistake as ———
to jurisdiction. Chevis, J., to quote what I consider to be
an observation of some importance to the consideration of
the point facing us, said, after reproducing-from Imam
Din v. Feroz Khan (4), a quotation from the opinion of
that eminent and renowned Judge Plowden, J., in Kesar
Singh v. Nihal Singh (8): —

Dua, B

“So the right to sue in the Civil Court after the expiry
of the year is allowed on the ground thatsafter
the expiry of the year the claimant is no longer
a tenant. It seems to me. obvious. that this line
of argument cannot apply to thé present suit,
for the plaintiff before us has actually recovered
possesion of the land and was undoubtedly a
tenant at the time when the present suit was
instituted. If the tenant is to be regarded  as
still a tenant for the period of one year from the
date of his dispossession then,. since the plaintiff
recovered possession within the year, he never
ceased to be tenant, and the present suit must,
in my opinion, be regarded as one between
tenant and landlord. Thus the present - case
seems to me clearly dlstlngulshable from the
cases dealt with in the Full Bench ruhng Kesar
Singh v. Nihal Smgh (3) and in Imam Din v.
Feroz Khan (4) and I would hold that the present
suit being one between landlord and, tenant the
cognizance of the Civil Courts is barred by
section 77 of the Act, and the suit _has rightly
been entertamed by the Revenue Court.” '

Thls observation would ‘seem to me to conclu:le the
reference before that JFull Bench and subsequent ex-
_pression of view by Chgis J.; would seem; with all res-
~ pect, to be unnecessary Or What is usually deseribed as
obiter. Le Rossignol, J., agreed generally with Chevis, J.
In his view; section 77(3)(g) and (i) covered all con-
ceivable cases of litigation between a landlord _and his
~tenant qua-tenant aiﬁ ex-tenant in that capacity can look for
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Singh no relief outside the Revenue Courts and Civil Courts can

others

V.

hear his plaint only if he sets forth a claim to relief in a

Singh €aPacity other than that of ex-tenant. Shah Din, J.; the

and others third Judge, began his opinion with these opening words —_

Dua,

J.

“The question involved in this reference is not free
from difficulty, and there is much force in the
reasoning employed by Sir Meredyth Plowden
in his referring order in the Full Bench case re-
ported as Kesar Singh and Vir Singh v. Nihal
Singh (3), in support of the opinion tentatively
expressed by him that if a wrongfully disposses-
sed tenant does not sue in a Revenue Court for
recovery of possession within the period of one

- year prescribed by section 50 read with section

- 17(3)(g) of the Punjab Tenancy Act, he can still

avail himself of his ordinary remedy in a Civil

Court and can bring a suit for recovery of pos-

session within 12 years of the date of his dis-
possession (pp. 243 and 244 of the report).”

But having regard to the genera] scheme of the Act and

to the policy underlying section 77, the learned Judge

thought the legislative intent to take away the jurisdiction

of a Civil Court in regard to a suit contemplated by sec-

tions 50 and 77(3)(g) as also to cut down the period of

limitation prescribed by the Indian Limitation Act for

suits for recovery of possession or for compensatlon by a

dispossessed, tenant. The learned. Judge was apparently

‘induced to arrive at this conclusion by reading sections

50, 51 and 77(3)(g) in the background of the general policy

‘underlymg them as regards the substitution of the juris-

diction of the Revenue Courts for that of the Civil Court.

' ,A,dispdés‘e:ssed tenant fajling to institute a suit within one
~ yéar uiidé_r section 50, according to him, loses his remedy
- altogether. Imam Din’s case was accordingly expressely

stated to have ‘been wrongly decided. The next decision
to which it may be necessary to refer is Baru v. Niadar

(2),-the facts of which are uncommon and interesting. The

plaintiffs 1n that case were the occupancy tenants and the
defendants were the landlords, Alleging that the plaintiffs
occupancy tenants had put the landlord-defendants in

- possession as tenants-at-will, who had refused to pay rent,

they, were sought to be ejected. The defendant-land-
lords demed that they had ever been the tenants of the

' plamt:ﬂ’-occupancy tenants and pleaded instead that the

—
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fiamt]ﬁs having abandoned their right of occupancy, the Bhag Singh
;1(1?;0 pl:)z(si b?Gn er.{tinguished and the defendants had come @nd J;thers
uphely bosstlgn Rln these cu‘cumstance-s. .Thls plea was Javahar Singh
to have );baned evenue-Col-th. The plaintiffs werg found "ana others
% abandoned their rights of occupancy which had ———
€en extinguished as a result of abandonment. Then Dua J.
followe.d a suit in Civil Court by the plaintiffs claiming

bossession as occupancy tenants describing the defendants

as trespassers. The Civil Court upheld the plaintiffs’ plea

tha_? they were occupancy tenants and had not abandoned

th_ell’ right of occupancy, but the matter was found to be

within the jurisdiction of the Revenue Courts, with the

result that the plaint was returned for presentation to

that Court. On appeal, the learned Senior Subordinate

Judge disagreed with the conclusion on jurisdiction, but

agreeing on the merits, decreed the suit for possession.

This decision was affirmed on second appeal, but on further

appeal under the Letters Patent, the following' two

questions were referred to a Bench of five Judges which

included some Judges of acknowledged eminence, for the

reason ihat separate judgments of the learned Judges

constituting the Full Bench in Cheta v. Baija and others

(9); had proceeded on different lines and it was not clear

whether the reasoning of the Judges was equally recon-

ciﬁble and also as to what was the decision on the ‘second

question, ‘

“(1) Is a suit by a.dispossessed occupancy tenant to
recover possession from his landlord of the land
to which he claims the occupancy rights initially
‘within the jurisdiction of the Civil Court or not?

(2) Even if the first question be answered in "the
affirmative, is the Civil Court precluded from
trying the question whether the occupancy right
has been extinguished by abandonment by reason

 of proviso (1) to section 77(3), Punjab Tenancy

 Act?. :
The reference was " necessitated Dbecause the earlier de-
cision of five Judges in Cheta’s case was to be re-examined.
A new point on the plea of res judicata based on the de-
cision of the Revenue Court was also altempted to be
raised but the same was not permitted at that stage.
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Singh Before the Full Bench, the word “dispossession” in ques-

‘others

others

J‘.

tion No. 1 was understood 1o have been merely used in the

Singl, §ener al sense of “out of possession” and no distinction was

sought to be made between unlawful dispossession and dis-
possession which was lawful or made in due course of
law. Dalip Singh, J., who was also a member of the
Bench in Cheta’s case, construed the reasoning in his earlier
judgment to be against the exclusion of the Civil Court’s
jurisdiction in so far as the question of the existence of
occupancy rights by reason of proviso (1) to section 77(3)
is concerned, though the reasoning of the other learned
Judges seemed o imply to the contrary, of course in the
opinion of Dalip Singh, J., all that was held in Cheta’s case
was that if a question arose which by reason of the pro-
viso had to be decided by a Revenue Court, then the
whole ‘case would have to be sent to that Court. Dealing
with. the first question after closely scrutinising the
earlier case-law, he put his conclusion thus:—

“The decision of this point, therefore, clearly turns
on the meaning to. be assigned to the word -
‘holds’ in section 4(5), Tenancy Act. Now the
way I look.at the matter is this: I consider that
Joti v. Maya (13), was rightly decided because
even under the general law a person does ~not
become a tenant unless he has entered into
possession. I am unable to see anything in the
" " "Act or in the scheme of the Act whereby a
AR person who has never entered into, possession
'+ could-be held to be a tenant by reason of the
""* ""“definition. This could only happen if ‘holds’
was construed to mean or to include ‘the right
' to hold’ The result would be curious. If a
il landlord executed a lease in favour of a tenant
| ‘and thereafter refused to let him into possession,
then if ‘holds’ includes the right to hold, the
person claiming under the lease would be a
tenant and a suit brought by him t{o recover
damages for breach of contract or for specific -
performance of the contract would be in the
Revenue Courls. ' I cannol see anything to
justify so startling a change m the whole system

l

(13) 44 P.R. 1891,
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ai of law, noy g
J 0 I know of

. been h : Ol any case where it has Bh g .
held that such g suit would li¢ only in t}?z aa:agd othselfsgh

¢

Revenue Cour )
doubt Whetzl: ts;c.h Even if it was a question of v,
strued as ¢ r the word ‘holds’ should be con. * orer  Singh
to hold’as t::itlc‘cually holds’ or including ‘the right and others
y e ' ‘ <
n I would say ‘that since it ig g Lua, J.

d iy mw ] Locart e
?}Téle;i;gmmpfle of law that 'the ‘Act resiricting
et b stsri‘ tci Courts of ordinary jurisdiction
AN o c y construed, it would follow that
to the Wldef' l.nterpretation must be preferred
Ak e er 1nterpr'etation. ‘For 'both these
(19) W;s 1:a.mh’clearly.of'opinion that Joti'v. Maya
deci’d v .tlg tly-demded and if ‘this ‘was rightly
i (3)1 follows that Kesar Singh v. Nihal
vigh tly - (,)._V‘:’Cas g}so rightly decided' because; as
oo éo 1111:‘1 ‘Ie;dl:mft by ‘the learned Judges ‘in-
e gt , b 0 .ds _dogs not include ‘the right “to
; ollows - '‘that a person who -does not

_actually hold the land is'not a‘tenant within ‘the

—

After noticing some-difference in the:text: of section _»’7-7,(3) :

as reporte

original -Gazelte, ‘and « pref
Judge continued:— = -

T

' mmeaning of - s AR LR Ve
At T :;;£p'11uvva,€u_f,, ?icflon 4(5). If ‘this is so0; then..it—

purview of Séct’io‘iﬁr?ﬁ?‘?ﬁ"(&) ‘and 1 need 'say mo’

more upon this point.”

d in-the Punjab Record ‘and--as published in the .
erring - the latter, the: -1earned

e words ‘dispute -or mitter’ ‘must be’ read as’

" ween 'the ‘parties now ‘no ‘such -suifc;'c‘ould be
“instituled by éither party within ‘the ‘meaning of

‘section 77(3)(d). 1t ‘the suit ‘was brought, -as it

has been by the'tenant, T have already given’

“qualified by ‘the ‘words ‘with, respect to. which
any suit ‘might ‘be instituted’. . Bui it is obvious
‘that with ‘respect to the dispute or'matterbet- .

' Yeasons for holding’ that ‘the suit is noy within -
' 'the purview of section T7(3) (d). If brought by
"'the landlord, it could mot’be within the 'purview

of section “77(3)(d) becatse the landlord on the
facts of this case does not ‘admit 'the tenantto ‘be

o tenant and under section 77(3)(d) such a suit

’
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Bhag Singh musi, be by a landlord to prove that a tenant he
and - others not such a right. As under no circumstances
. can this suit fall within the purview of section

Jawahar Singh

and others 77(3)(d) and no other clause was urged to be

applicable, it follows that the sui{ does not come
Dua, J. within section 77(3) either and is not barred
from the jurisdiction of the Civil Court by the
operation of Section 77(3).”

In the result, Dalip Singh, J., answered the first question
in the affirmative and the second in the negative. Abdul
Rashid and Mahammad Munir, JJ., agreed with Dalip
Singh, J.,  Tek Chand; J, in a separate judgment also
expressly agreed wilth the views of Plowden, J., in Kesar
Singh’s case and with the reasoning and conclusion of
Dalip Singh, J., at p. 227 of Baru and others v. Niadar and
others (2). The comments of Bhide, J., while examining
the opinions of the Judges constituting the Bench in Cheta’s
case are instruclive and they suggest that some of the obser-
vations in the earlier case were obiter. Since in Baru’s case,

- seione—dn Chota’s case has been re-examined, it is
scarcely fruitful to refer in detail to the latter decision.

Ignoring for the moment the reported decisions and
observations made therein and considering the provisions of
the Act on its language; in the absence of sections 77(3); 50
and 50-A, there would apparently be no question of exclud-
ing the jurisdiction of the Civil Court for a suit like  the
present. Section 77(3) excludes the jurisdiction of the
.Civil Courts in regard to disputes or matters with respect
to which any suit mentioned therein might be instituted.
We are only concerned with the suits mentioned in clayse
(g). : According 1o the statutory .- definition of the word
“tenant” contained in section 2(5), a tenant means a person
who, inter alia; holds land under another person. A dis-
possessed 'person is thus not included in thig definition.
Section 50, however, expressly provides for 5 suit by a
tenant unlawfully dispossessed or who has been ejected in
pursuance of an order under section 45 and who; without
instituting a suit under thig section, denies his liability to
be ejected.; Such a suit can be instituted within one year
which may be for possession or for compensation or both.
Does this provision take away the right of a suit in a Civil
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0 S Singh
lels(gos ses'i:; ‘(2)1;30115;‘1‘02 in Cheta’s.case preserved to a person and others
although Lo hadlu.s enan‘cy a right to sue in Civil Court, Jawaha:'J. Singh
decision save e 1Esutclcessful]y sued under section 45. This and others
addition tz)f - iS¢ o the amendment of the Act in 1929 by

section 50-A. Now this section creates a bar LU J.

to a Civi :
Civil suit by a person whose ejectment has been order-

ed 7

= bi a Ref en.ue Court under section 45(6) or whose suit
l S been dismissed under section 50 for ,
iability to ejectment oy for

occu ¥
quesﬁiicgoééih; S or for recovery of compensation. The
tion 50 within os. = caseia person does not sue under sec-
fute a suit in né:. year in a Revenue Court, can he insti-
It s urged forathIVI} Court after the expiry of one year?
does not bar su he 1e5pondents that in terms this section
The appellant iy uit. Is the bar necessarily implied?
lead to cert iy -that it is, for otherwise, it would
hand Contealdnﬂainomahes. The respondents, on the other
Civil’cdurt? at the exclusion of the jurisdiction of the
s s not to be easily inferred and if the Legisla-
re intended such ¥ result, then there was no._djfasii

4o  2en : ‘e v

various decisions of the Punjab Chief Court and the
Lahore High Court had repeatedly emphasised that ex-
clusion of . Civil Court’s jurisdiction requires clear ani
unambiguous expression of this intendment. Why was
section 50-A in terms. confined only to the cases of persons
whose ejectment had been ordered by a Revenue Court
under section 45(6)- and where such suit had been dis-
missed, under section 50? A person who has a legal right
to be a tenant but who does not hold land actually or
‘constructively and is, therefore, not a tenant according to
the statutory definition, may according to the respondents’

contesting his
recovery of possession of

submission, claim a right to approach the Civil Court for

enforcing his right. . Section 50-A, according to the counsel 2
does not expressly take away that right, And then, expiry.
of period of limitation ordinarily only bars the remedy
and in the absence of a statutory provisions to the con-
trary does not extinguish the right. The Indian Limitation
Act contains a contrary provision for certain class of cases
in the form of section 28. Is there any such provision
applicable to the case in hand which extinguishes the
right of a person who claims a right in tenancy but does

a per :
a person who has been dispossessed of his ten- Bhag
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i ' not a
Bhag Singh not hold: land under the landlord ani? 1zé£hi;efor§;estion
and. others tenant as defined in the Tc?n.ancyt c‘.r e ; ey
v posed. Can a special provision for relie

Jawahar Singh

ial limi t co- 2
'] ituted for a special limited purpose no
and  others tribunal constituted

exist with a general right of relief obtaingble gomtac&:ﬁ.} A
Duag, J.  Court when the two reliefs do not come 1ntc? g'ecﬂ Co‘uri:
Particularly so, when the right enforceable in 1vOt .
S a N P meicr ne;;a;lfrii?:i Slissainon aT
special statute providing to o =
e b s By 0 Sy e ket
Does a suit like the preseni I iurisdiction of the
arding the decision of which the jurisdictio S
rCeiéril Coﬁrts was’ perhaps not 1iln’cend.(-;c%C ‘:3?1 thil;::tb:zn- e;{n
? also 'incidentally poi SRR
f;gj;dbii’sﬁze, the question whether such a r1g-h:d<.3X£;:
after the expiry of one year, not havm_g bee%.ffgsdo ’seem
‘left open. These are some of the questions W501.CA does not
to me 'to arise for consideration and s.ect1on = radeed
_seem to me to provide a clear con(flu51ve answer. P
the unhappy dl’afting of bOth .sectlon 20 ar;i.seiil Spite of
merely serves to add to the ‘dlﬁcumaé@mmte 3
research and industry 'by“'l' 7'58{'1%: the counsel. ' The factor
that the ‘period of limitation for a'Civil suit is very long 7.
and' the impression that the Legislature could not have
ilg)éended.to leave ‘the position of the landlordg uncertain
- apears to me to possess a feedbla cogency: and may not be
8iven undue importance, becayse instances. are not want-
" ing in enactments of providing' long :periods of limitation |
for suits entailing uncertainties of ‘title.. .. -~ - B

'But as .'stated earlier, the great esteem in which I hold
the ‘opinion of my learneq brothren, T am not- prepared to

. venture to disagree, but would concur with. th
posed by my le_arned brother Capoor, J. '
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