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various situations, it will result in great hardship to the persons 
being proceeded against under the Act. One such example may be 
given to illustrate the point. Only the High Court has the jurisdic
tion; to expunge adverse remarks in exercise of its powers under 
section 482 (See State of Uttar Pradesh v. Mohd. Naim, AIR 1964 
S.C. 703). If a person felt aggrieved on this account, he will have 
not effective remedy if it were held that the High Court’s jurisdic
tion under Section 482 stands ousted in respect of cases triable by 
the Designated Court.

(19) For the reasons hereinbefore discussed, we are clearly of 
the view that inherent jurisdiction of the High Court under Section 
482 of the Code in respect of offences under the Terrorist and Dis
ruptive Activities (Prevention) Act 1985 is not ousted. We answer 
the question referred to the Full Bench accordingly. The papers 
will now go back to the learned Single Judge for disposal of the 
matter according to law.

P.C.G.

Before : G. R. Majithia, J.

TELU RAM,—Appellant 
versus

HARYANA AGRICULTURAL UNIVERSITY, HISSAR,
—Respondents.

Regular Second Appeal No. 2066 of 1978.

19th December, 1990.

Haryana Agricultural University Act, 1970—S. 31 (q)—Statutes 
under Haryana Agricultural University Act, 1961—CL 20(9)— 
Appellant proceeding on leave without pay—Application sent for 
Medical leave—Overstay of leave—Post declared vacant—Neither 
notice served nor opportunity of hearing afforded to appellant—Such 
action—Whether amounts to violation- of the principles of natural 
justice—Overstay of leave for more than- \½ year—Appellant not 
guilty of ‘Misconduct  though such action is not appreciated 
Appellant reinstated wit h fifty per cent back wages.

Held, that before any action is taken under sub-clause (9) of 
Clause 20 of the Statutes, the employee who has overstayed his 
leave and whose post has been declared vacant must be served with
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a show cause notice to explain why the post held by him be not 
declared vacant since he has overstayed his leave for more than 
one week after the expiry of his sanctioned leave. The plaintiff did 
not apply for extension of his leave before the expiry of his leave 
period. He also did not move the authorities within a reasonable 
time. to extend his leave by condoning his absence for remaining 
absent without leave. His conduct does not entitle the university 
to act in an arbitrary manner and in violation of the principles of 
natural justice and fair play. The University was bound to serve 
him with a show cause notice and afford an opportunity of hearing 
before declaring his post vacant.

( Para 6)
Held, that the action of the University in declaring the post 

vacant cannot be upheld since it was passed in breach of the 
principles of natural justice and is thus rendered void.

(Para 6)
Held, further, that the conduct of the plaintiff for not apporach- 

in the authorities for more than 1½ years after the expiry of his 
leave cannot be appreciated. It may not amount to ‘mis-conduct’ 
but the same must be depricated. The employee is expected to act 
in the best interest of his employer of course not jeopardising his 
own position and interest. It will meet the ends of justice if the 
plaintiff is taken back in service from the date his post was declared 
vacant. He will be entitled to fifty per cent of back wages and 
allowances only from that date till his reinstatement.

(Para 6)
Regular Second Appeal from the decree of the Court of the 

Shri S. K. Jain, Addl. District Judge, Hissar, dated the 5th day of 
August, 1978 affirming that of the Shri H. R. Goyal, H.C.S. Sub-Judge 
1st Class Hissar, dated the 22nd December, 1977 dismissing the suit of 
the plaintiff, leaving the parties to bear their own costs.
Claim : Suit for declaration to the effect that the plaintiff is still 
holding the post of Clerk in the cadre of the defendant No. 2 and 
order dated 2nd January, 1974 declaring the post of plaintiff as 
vacant with effect from 8th December, 1973 without giving notice is. 
illegal, void, capricious, wanton, arbitrary, malafide and without 
jurisdiction. A mandatory injunction in favour of the plaintiff be 
issued directing defendant No. 1, Haryana Agricultural University, 
Hissar to pay all arrears of pay and allowances, G.P.F. benefit etc. 
upto the date of re-instatement or any other relief to which the 
plaintiff may be deemed entitled by this honourable Court. On the 
basis of documentary or oral evidence of all kinds.
Claim in Appeal : For reversal of the order of both the Courts 

below.
Rup Chand, Advocate, for the Petitioner.
Nemo, for the Respondent.



(1992)1I.L.R Punjab and Haryana

JUDGMENT

G. R. Majithia, J.

(1) The unsuccessful plaintiff has come up in second appeal 
against the judgment and decree of the first Appellate Court affirm
ing on appeal those of the trial judge whereby his suit for declara
tion to the effect that he be deemed to be in service of the respon
dent holding the post of a clerk in the cadre and it (the post) be 
not declared vacant with effect from 8th December, 1973, was 
dismissed-

(2) The facts : —

The plaintiff/appellant was appointed as a clerk in the Haryana 
Agricultural University on June 19, 1967; he successfully completed 
his probationary period on August 18, 1969, he was promoted as an 
accountant on November 16, 1971 in the department of Chemistry 
and Bio-Chemistry; he was reverted to his original post of clerk on 
June 19, 1973 and was transferred to the department of Plant 
Breeding which he joined on September 22, 1973; he proceeded on 
leave without pay with effect from October 11, 1973 to December 7, 
1973; during this period, he fell ill and applied for leave on medical 
grounds from December 8, 1973 for a month, he was informed,— 
vide letter dated March 29, 1974 by the head of the Plant Breeding 
Department that his leave case would be decided after the receipt 
of the last pay certificate. He went to join his duty on August 6, 
1974 but was not allowed to join on the ground that his post was 
declared vacant. His services were terminated with retrospective 
effect from January 2, 1974. The plaintiff contends that the order 
of termination by declaring his post vacant was passed without 
affording him an opportunity of hearing and it violated the princi
ples of natural justice.

(3) The respondent/defendant denied the allegations made in
the plaint and inter alia pleaded that the plaintiff did not apply 
for leave before the expiry of leave period. The post held by him 
was declared vacant with effect from December 8,1973 because he fail
ed to join his duties after the expiry of the leave period. His appli
cation for extension of leave dated September 11, 1974 was rejected 
on merits. ' *
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(4) On the pleadings of the parties, the following issues were 
framed : —

(1) Whether the suit is not maintainable in the present
form ? OPD.

(2) Whether the order of H.A.U. dated 2nd January, 1974 
declaring the post of the plaintiff as vacant is illegal, 
without jurisdiction, arbitrary and against principles of 
natural justice ? OPP

(3) Whether the suit is not within the period of limitation ? 
OPD

(4) Whether the suit has been properly valued for the pur
poses of court fee and jurisdiction ? OPP

(5) Relief.

(5) Issue No. 1 was decided in favour of the plaintiff and it 
was held that the suit was maintainable; issue No. 2 was answered 
against the plaintiff and it was held that the post held by the plain
tiff was validly declared vacant; issue No. 3 and issue No. 4 were 
decided against the plaintiff and in view of finding on issue No. 2, 
the suit was dismissed.

(6) On appeal, the first Appellate Court on appraisal of the
evidence came to the conclusion that the plaintiff proceeded on 
leave without pay with effect from October 11, 1973 to December 7. 
1973. After the expiry of the leave, he did not apply for the exten
sion of his leave. On September 11, 1974, the appellant informed
the Registrar of the University that his cousin had died and for 
that he could not resume his duty. The plaintiff did not approach 
the defendant prior to March 19, 1974 for extension of his leave. 
The first appellate Court denied the relief to the plaintiff only on 
the ground that he overstayed his leave and kept silent for more 
than 1J years before he requested the university to extend his leave 
and permit him to join his duty. The approach of the appellate 
Court is unwarranted. Respondent No. 1 is “the State” within the 
meaning of Article 12 of the Constitution. The definition of the 
expression “the State” in Article 12 is, however, for the purpose of 
parts III and IV of the Constitution. The contents of these two 
parts clearly show that the expression “the State” in Article 12 as
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also in Article 36 is not confined to its ordinary and Constitutional 
sepse as extended by the inclusive portion of Article 12 but is used 
in the concept of the State in relation to the Fundamental Rights 
guaranteed by Part III of the Constitution. The action of respon
dent No. 1 ought not to be violative of Article 14 and directive 
principles contained in Articles 39 (a) and 41 of the Constitution. 
In the present case, the University has framed statutes under 
Section 29(q) of the Haryana Agricultural University Act, 1961 
read with Section 31 (q) of HAU Act, 1970 regarding number, quali
fications, emoluments and other conditions of service of officers and 
other employees of the University not being teachers and the pre
paration and maintenance of record of their service and activities. 
Clause 20(9) of the Statutes deals with the employee who overstays 
his leave and it reads thus : —

“20(9) If the employee overstays his leave he shall forfeit all 
his salary during the time of his remaining so absent; 
and if he overstays his leave for more than one weefi his 
office shall be liable to be declared vacant and also liable 

. to pay salary of one month in lieu of notice period.”

It postulates that if an employee overstays his leave he forefeitg all 
his salary during the time he remains absent and if he overstays 
his leave for more than one week his office is liable to be declared 
vacant. When the order is passed under sub-clause (9) of Clause 
20 of the Statute, the resultant effect is that the services of the 
employee stand dispensed with. The order involves civil conse
quences. In State of Orissa v. Dr. (Miss) Bmapani Dei and others (1), 
the apex Court while dealing with enquiry tnade as regard the 
correct age of a government servant observed thus : —

“We thmk that such an enquiry and decision were contrary 
to the basic concept of justice and cannot have any value. 
It is true that the order is administrative in character, 
but even an administrative order which involves civil 
consequences as already stated, must be made consis
tently with the rules of natural justice after informing 
the first respondent of the case of the State.”

Relying upon Binapani’s case supra and A. K. Kraipak and others 
v. Union of India (2), a Single Bench of this Court in Sloop Singh v.

(1) (1967) 2 S.L.R. 625.
(2) 1969 (2) S.C.C. 262.
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The Vice Chancellor, Punjab Agricultural University and others (3), 
while interpretting this very rule held that before passing an order 
under sub clause (9) of clause 20 of the Statute, the employee has 
to be afforded an opportunity of hearing and principles of natural 
justice must be followed. It was held thus : —

“When an order is passed under sub clause (9) of clause 20, 
then evidently the result is that the services of the 
employee concerned stand dispensed with. There can 
be no gainsaying that such an order involves far reach
ing civil consequences. That being so, in view of the 
two aforesaid decisions of their Lordships of the Supreme 
Court, the only possible conclusion that can be arrived 
at is, that before passing an order under sub-clause (9) 
of clause (20), the employee has to be afforded an oppor
tunity of hearing and the principles of natural justice 
must be followed. Thus viewed from any angle, I have 
no hesitation in holding that an order under sub-clause 
(9) of clause 20 of the Statute, involves civil consequences 
and that the same has to be passed consistently with the 
rules of natural justice. Admittedly the impugned order 
was passed without affording an opportunity of hearing 
to the petitioner and, consequently, the same is liable to 
be quashed.”

The appellate Judge has sought to distinguish this ruling on wholly 
unwarranted grounds. The ratio of this judgment is fully attracted 
to the instant case. Before any action is taken under sub-clause (9) 
of clause 20 of the States, the employee who has overstayed his 
leave and whose post has to be declared vacant must be served with 
a show cause notice to explain why the post held by him be not 
declared vacant since he has overstayed his leave for more than 
one week after the expiry of his sanctioned leave. The plaintiff did 
not apply for extension of his leave before the expiry of his leave 
period. He also did not move the authorities within a reasonable 
time to extend his leave by condoning his absence for remaining 
absent without leave. His conduct does not entitle the university 
to act in an arbitrary manner and in violation of the principles of 
natural justice and fair play. The University was bound to serve 
him with a show cause notice and afford an opportunity of hearing

(3) 1975 (2) S.L.R. 308.
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before declaring his post vacant. In The Gwalior District Co
operative Central Bank Ltd., Gwalior v. Ramesh Chandra Mangal 
and others (4), the apex Court observed that the consensus of 
opinions of various High Courts is that an employee who overstays 
his leave is not guilty of ‘mis-conduct’. The action of the University 
in declaring the post vacant cannot be upheld since it was passed in 
breach of the principles of natural justice and is thus rendered void. 
The only other question which requires consideration is whether 
the plaintiff should be re-instated in service with full back wages 
and allowances. The conduct of the plaintiff for not approaching 
the authorities for more than 1J years after the expiry of his leave 
cannot be appreciated. It may not amount to ‘mis-conduct’ but the 
same must be depricated. The employee is expected to act in the 
best interest of his employer of course not jeopardising his own 
position and interest. Keeping in view the totality of the circum
stances of the case, it will meet the ends of justice if the plaintiff 
is taken back in service from the date his post was declared vacant. 
He will be entitled to fifty percent of back wages and allowances 
only from that date till his re-instatement and in this respect I am 
supported by Ramesh Chandra Mangal’s case supra.

(7) For the reasons aforesaid, the appeal succeeds; the judgment 
and decrees of the Courts below are set aside; the suit of the plain
tiff is decreed as indicated above. However, the parties are left to 
bear their own costs.

P.C.G.

Before : G. C. Mital & H. S. Bedi, JJ.
NIRANJAN SINGH,—Appellant, 

versus
DISTRICT JUDGE, KAPURTHALA AND OTHERS,—Respondents. 

Letters Patent Appeal No. 1138 of 1988.
18th March, 1991.

Letters Patent, 1919—Cl. X—Defeated candidate alleging casting 
of three fake votes in favour of elected person—No evidence pro
duced by defeated candidate that the three votes had been polled 
in favour of elected candidate—Onus lies on defeated candidate— 
Onus—Whether discharged in the absence of any evidence.

(4) 1984 (3) S.L.R. 315.


