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& o Mr. Saron has contended that under the
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1974 Rules, the respondent had drawn ¢a

0
el e
Vi

provigions of Rule
500 after having resigned from an'rm:'nt'ni‘;r:i/.,‘.a.!'_1‘h" rate of
- the learned counsel, a serving Gnvm,nm‘on-t p ',Anw](: .Am”m—
i only carned a special pay of Rs. 200 per ]]:](‘hr;;]mp i;ﬂ‘? dt;.m.ﬂd
“ine pay he Was drawing while working on his fu;iqinal rd't l%f};n
rawn by a Cba.lrnlal'l in our view is wholly ir;elevai;sf; the
ge of determining the qualifying service. The provisio;, ef
¢ are in no way controlled by the terms and conditioné relath?é

e grant of pay.

f‘(10) We consequently find no merit in this appeal, which  is
hereby dismissed. We direct that the retirement benefits of the
respondent shall be worked out on the hasis that he rendered qualify-
rvice from September 6, 1954 to June 27, 1977, The admissible
‘shall, be worked out and paid by the appellants to the res-
ent within three months from the date of the receipt of a copy
j Tn the circumstances of the case, we limit the award
terest on these arrears from the date of the decision of the case
he learned Single Judge, viz. September 11, 1989. The appellants
pay interest to the respondent af the rate of 12 per cent per

from September 11, 1989 to the date of actual payment of

e»:-érrears. Thereafter, the amount chall be paid every month in

accordance with law. We, however, make no order as to costs.

E——

Before Hon'ble J. L. Gupta, JoooT .

SMT. AVTA g AHIA —Petitioner.
. persus |

CANARA BANK AND ANOTHER,——Respondents.

Civil Writ Ppetition No. 14219 of 1991.

July 28, 1992

- 996—Bank appointing
onstituti it 195 5. 24, 16 & 2
s of S e, o Do et
1.such appointment—A4A gent. not subiect 'wﬁfic‘h N wm'k—-—Agent o

e Bank in respect of the manner 0T qay—Whether stch
P "t fixed fime every Y ¥ laiming

lired, to ice @ : . qen

%'@n ema;{g;}ge OCJ:; ’L the ?ﬂ'k—;g;dao;ngL Q:::Cc,;l ae%nplo?}ment be
Ployment on compassiond e grotnas—-Er

d as o matter of right-



jab and Haryana‘
304 I.L.R. Punja 1%4(1)

Held, that the relationship between 'an Agentl and the Pfank i
not of '11§'zlste1' and servant or cmpl()_yel” dn_d em}'i1 olyee, but is only
that of a principal and Agent. Tt is impossible to hold thay AN Agep:
is a workman,

(Parg 13,

7 eld, that the instructions for grant of employment o
comgz?sgigigt]e grounds have to be strictly cor}S’{ruizg SO as tg aVoirdl
any criticism of their being violative of Ar§1C§ . In a country,
where poverty and unemployment stock the land, even bounty 5,3
concession have to be accorded in such a way that they g not
attract the criticism of being violative of Article 16 of the Constit,.
tion. Compassion has to be invoked in the rarest of cageg The
effort should be only to ensure that the family is ahle tq SUT'vive
and not that the posts in public service have to bhe treated
heriditary and on the death of the original

employee his heir g
dependent have to be automatically employed on the same or
another eguivalent vost. Otherwise, T am afraid. A Cconces

sion . if
interpreted as a right, would degenerate into an act of dispriminﬂ.
tion and attract the wrath of Articles 14 and 16 of the Cons(tll_;cution.
! | ara 1)

Dinesh Kumar, Advocate, for the Petitioner.
Ashok Jagga, Advocate, for the. Respondent.

o . JUDGMENT
Jawahar Lal Gupta, -J.

(1) The petitioner is a widow. She c
On compassionate grounds as an A
Scheme being run by the Can
referred to ag ‘the Ban ).
Bank by Passing orderg
8, 1991 (Annexyreg P4
of certiorari, man
ing thege orders,

laims a right to be appointed
gent under the New Nitya Nidhi
ara Bank, Bansalore (hereinafter
The claim having been raiected by the
dated May 17. 1001, May 21, 1991 and August
P5 and PN she prays for the issue of a writ
damus or any other ‘writ, order or direction quash-

A few facts may be noticed

(2) The petiﬁoner’s |

: husbang
Wworking Wwith the B =

(Mr. Ajay Kumar Saha) was
Nt under the New Nitya Nidhi
- Mr. Sahg and the é.e Ly condent dated November 30, 1983 betw(;?
' 0 the - 220k -hag been broduced as. Annexure t
_© Varioy the afreement shall be made 2
Mr. Saha expired on Aptl
suhmitted an applicatio”
'ssionate grounds. A COPV:

that she submitteq o 0 produced aq Annexure P.9.. Tt is averr

Plication ‘on May 17. 1991, a, copy
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s been -produced as Annexure P.3. The it ! .
ted,—vide letters dated May 17, 1!591 agj I;/IIZHHZI Cii‘ufm
' d- May 21, 1591,

L

ich h
} sfe:loc. t bv th 1
B s pomted out by the Bank that «
-:_._t‘compassionate grounds has heen evolved in oyr
n!l 10 yment to dependents of our employees Who

N.N-N-D- Agents are not our elﬁpl(;YeeS 5
;d 5 notice dated June 22 1991 throu.gh h.er
h has been produced on the record ag Anne

for employment
Bank to provide
die while in har-
The petitioner then
Counsel, a copy of

Whlc reply,———ﬂ’ide letter dated August 8 fiure P.6. ,Ithe Bank
ent 8 BUST S, 1991. The petitioner’s
:“_ gim was s.tr?lted to be untenable. In the notice sent by the COLH‘ISP]
' for the petitioner, even a claim for gratuity and certain other
* gmount was also made. The claim for gratuity was also declined
3 __{;ignrcthe ground'that the petitioner’s' husbang was not an emplbyeé of
" the Bank. With regard to the amount claimed by the petitioner
| on account of arrears due to her husband, it was mentioned that the
ij'aym‘ent shall be mac'.{_e atter completion of procedural formalities.
~ pggrieved by the action of the Bank in rejecting the petitioner’s
f,‘laim for employment on compassionate grounds as also for the
".?;p’ayment of gratuity, the petitioner has approached this court
. through the present writ petition. The action of the Bank has
{-"'been challenged on the various grounds. It has been claimed that
the Bank is an industry and that petitioner’s husband was a work-
. man. It has also been claimed that even according to the agree-
. ment executed between the petitioner’s husband and the Bank,
. there was contract of service. Reliance has been placed on the
'.‘75-"det:isi0'n of a Division Bench of the Madras High Court in the
. Management of Indian Bank, Madras v. P. O. Industrial Tribunal

_;-"(G'entml) Madras (1), in support of her claim.

=

e
3

2

7
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. (3) A written statement has been filed by way of an affidavit
. of the Senior Manager of the Bank. Tt has been averred by way of
a preliminary objection that there is no violation of fundamental
. Tight which may entitle the petitioner to file the present petition.

It has been further averred that the claim of the petitioner is, in
. fact, barred by the provisions of Section 10 of the Banking Regula-
- tion Act, 1949 (hereinafter referred to as ‘the Act’) which “envisages
b that no Banking Company can employ or continue the emp.loyment
. of any person whose remunerations take the form ¢f Commission or
E F,?h'a‘i*e in the profit of the Company.” Speci_ﬁc reference has been
| Made ty the provision of Section 10(1) (b) (ii) of the Act. Tt has
‘3-“-?3}'9‘6‘ been averred that the petitioner’s husband was uever ?p
! _‘,‘}ﬁlpjree or Workman of the Bank and thus the claim is wholly!
5\—‘—‘

(1) 1901 1.1.C. 552.
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untenable.  IFurther, the respondents aver that the “Q]'npl”y]_ "
not heritable.” In any event, the respondents aver that th;g :Jlf-'ht is
between the parties is an industrial dispute and that the a rrlrspuate
remedy is before the Tribunals constituted under the In ;D'rn:.nvtr:
Dispufes Act. Even on merits, the claim of the Petitioner strig)

5a1 1 3 ~ a8 h‘.'“-(.
contested. It has been inter alia averled thtat under Section 201'_
the Indian Contract Act, an agency is terminated on the death, of

the Agent. Similarly, with regard to the claim for gratuity . t}?[
petitioner, it has been stated that her husband was only an Ay, ‘e
and no gratuity was admissible to him. Further, an extract ft;OI-t
the Hand-book on Staff matters relating to the matter O Cor?:
passionate grounds has been produced to show that the scheme ha-
been “evolved to help dependents of our employees who die or bECOm:
permanently disabled while in harness, to overcome the Immedigay;
financial difficulties faced by dependents of the deceased employog
on account of the sudden stoppage of main source of income,
However, the employment on compassionate grounds cannot be
claimed as a matter of right.” (Emphasis supplied).

(4) The petitioner has filed a replication reiterating fhé stands
taken in the petition.

(5) The matter had initially come up for hearing on March 12,
1992. Keeping in view the fact that the petitioner is a widow,
Mr. Ashok Jagga, learned counsel for the respondents, was asked
to explore the possibility of the grant of an agency to the petitioner.
In the order, it was inter alia observed that “it is hoped that in the
circumstances of the case and particularly the fact that the petitioner
is a young widow, the authority would consider the case sympathe-
tically and do the needful before the next date of hearing.” In
response to this order, the Bank had made an offer to grant an
Agency to the petitioner subject to the condition that she would
not.claim to be a workman. Mr. Dinesh Kumar, learned counsel
for the petitioner was not willing to accept this condition. In fact,
he insisted that the petitioner is not inclined to give up her rights

as a workman. Consequently, it became necessary to hear and
decide the matter,

(6) Mr. Dinesh Kumar has contended that the = petitioners
husband was an employee of the Banj and, therefore, under - the
instructions issued by the Bank, she was entitled to be employed_;:z
an Agent. On the other hand, Mr. Ashok Jagga, contended that t .

claim of the petitioner was wholly untenable. He reiterated

ol 1f
various submissions made in the written statement filed on heh?
of the respondents.
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7) Was the petitioner's  hushand
1-pl:1“*"““h”’ has commenced with
-‘pl'l?d”“d as Ann(‘xm}p .,l-‘.l. by the pelitioner
S qpe term® {mj(\i Lmt“lltmnS governing the  jura |
‘el A ovent be , +Ha - JHle relations
f;priﬂmp“] and Agent between the Bank and the Agent” - onship
. This agency was 1o commence from the daftc ‘l' }\
Soreement and was to conti -k dale ol the exec
dgl(‘:em was to continue to remain e ‘ ution
orminated by the Bank at its discretion, | e until other-
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L jesides mentioning

.~ yarious lecul.nstances under which the agency may be termi

"'. 5 . - 3 g "'lln. y

- gt any time, it was postulated that “the Bank may, in its abs:cilid
) ] S0 o

';’.«discrEtion’ termin_a te. the agency without any prior notice z -

 Gme; without assigning any reason whatsoever and the AC- at any
L ot be entitled to question such termination in an" magen‘t fhal‘l,
. yas also provided that the Bank shall pay to the Ageint “c:rl:];zt It
at the rate/rates determined by the Bank from time to time lsf;-.zn
. Agent shall not be entitled to claim any other amount by w.zly o(i’

| eimbursement, remuneration, honorarium, allowances, or otherwise

;_;\_trhat the Agent “shall have his own hours of work for collection of
;a_mounts and the Bank shall not have any right to control the manner
~ in which the N.N.N.D. Agent shall work except to the extent
ff;_:;ecessary to ensure that the deposit amounts collected from time to
'~ fime are on proper acquittance.” Finally, it was also provided that
. ‘the Agent has to make his own arrangement for transport or other
. conveyance at his/her own cost and the Agent is in no way required
{0 subject himself/herself to the general discipline of the Bank as

if applicable to an employee of the Bank.”

he Agent was not required to
day. He did not have to mark his
o attend office upto a fixed

(8). Tt is thus apparent that t
ttend office at a fixed time every
resence. . He was not obliged t
- fours. -He was not subject to the control and direction of the
’Bank in respect of the manner in which the work was to be done.
" He was not entitled to any fixed Wases. The Agency could be

. ferminated at any time without any notice or assigning any Teasoi.
tice nor was the Bank obliged

ii Z Agent was not entitled fo 2y B0 fact, the disciplinary control
A iscl . tifcation. In fact, the€ oy, =L
ose some lawful justifica employee was completely

cises over an Ipreses
i ' ided that the Agent s

hich ‘an employer exe
ally prov

sent. The agreement categoric : geptt, 3
Wmo ‘Way I‘eqiired to subject himself/herseliz to the general disci-

Dline.of pe Bogk. ...~ In this sitaation appears dﬁ'ﬁ‘r,“‘;.ﬁfﬁ
; ‘bﬁeﬂ recorded in i:.lr;;égreement itself, that there was On,y ddll ﬂ; ;
Telaﬁonship of Principal:and Agent” between the Bank al?not. 5
etitioner’s hushand. Te was not an employee. e Was
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It may be said that the petitioner’'s hushang Wag

but it cannot be said .that heengag.
Was

workman. .
ed as a Commission Agent, ] ‘
‘employed’. He was thus not an employee.

(9) Tn any event, the question whether "a relationgy,
employer and employee eXiSt‘?d between t.he bat ties is a Mixgg
question of law and fact. It is not a qU?Stlon which can pe appro.
priately decided in proceedings under Artlcle.226-of the Constitytiy,
“‘Keeping in view the pleadings of.the parties "and the Materiy)
placed on record, it appears impossible to hold that the Petitioneyq
husband was an employee of the Bank.

(10) Mr. Dinesh Kumar has relied strongly on the decision of
a Division Bench of the Madras High  Court “in ‘Management of -
Indian Benk v. Presiding 'Officer, Industrial ' Tribunal, Madyrgg
‘(supra). This is a case in which the Management-of ‘the Indian ‘Bank
had challenged the award of the Labour Court. ‘It was found as a
fact that the “Agent was paid remuneration. 'The ‘Agent was ‘requir-
ed to attend the Bank daily and also to'do some" clerical ‘work. The
agreement provided for termination of agency on ‘one month’s 'notice
‘which showed that it was a contract: of service. There was: suffici-
ent control over the work of the Agent by the Bank.” In the present
case, it is absolutely clear that the agency was terminable at sany
time without any prior notice and without assigning ‘any 'reason.
There was thus no contract of service, A perusalof ‘the -agreement
further shows that the Bank had to pay commission to the Agentiat
the rates determined by it from time to time, ‘There were no "ﬁxe.d
wages. It thus appears that the factors which persuaded the Divi-
f‘le?:ti]jen}f'h of the Madras High Court to “hold “that ' there was :
Worlﬂnlli 15 of :mployer and _employee and’ that 'the ‘Agent Wi;er-
T avz ;10 appt_ear to exist in the present case. Even 8 ot
Assu,m ing A eservat.lon about the view ‘expressed ‘by .the' do'to
retrench 1;111’1 v?}fen? 5.8 WOI‘k'man and ‘the' Bank'is constrain® n
» What is raT:e at which he will be paid theretrenld‘lvme.
¢ 18 10 fixed rate of wages. ‘In my vieWs
:::)ail be very difficult, if not impossible, 'to 'cofnply with the'pro”
S of Section 25-F of the Industrial "Dj Act, Noris
Possible to 1oge sight of the oAl lsp1.1tes -~ :th Banki?
Regulation Act, 1949 (p Provisions of ‘Section 10:0f° :’) hich
debars the Bank fr eTEIni{fter referred to 'as ‘the ‘Ac
om employing any person “whose Temunt of

. €Muneration tak jssion'0" .
a sha akes 'the form of commis i
.~ oT€ In the profit of the Company.” Tt is'thus held that the’
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t is in the background of this finding that the
) 1 n.d(? out in this petition has to be examined.

aim Sn’:“ng employment on compassionate grounds is contained
gon 'Hand-bo‘)k on Staff matters prepared by the Bank., A copv
in he relevant extract appears to have been produced as Annexure
of tthhe scheme has been “evolved to help dependents of our
' .."" Since the petitioner's husband was not an emplovee
en‘ploy‘;:;}'{' she is not qualified to claim employment on com-
of the te g;-ounds. Even otherwise, the scheme also provides that
Pa'$‘onaloyment on compassionate grounds “cannot be claimed as a
the teTr:,f right” It is thus only a concession. Even if it vere {o
bn;a;seSumed for the sake of argument that_ the peti‘-;io-ne_?r’s h;.lsband

es an employee, she could not have claimed appointment as

atter of right. The Writ Court cannot issue a mandamus command-
;;g the employer to extend a concession to a person. Existence of

a right is a necessary precondition. Tt ig totally absent in the instant
case. Furthermore, one cannot alsg lose sight of the fact that every
ctizen has a right.to.equality of opportunity under Article 16 of
the Constitution. TInstruetions for grant of employment on com-
passionate grounds have to be strictly construed so 2s o avoid any
criticism of their being violative of Article 16. In a ¢
poverty and unemployment stock the land. even bo
cession have to. be accorded in such a w
the criticism of being wviolative of Arti

petitioner’s
The provi-

ountry where
unty and con-
ay that they do not attract
cle 16 of the Constitution.
i ‘est of cases. The effort
should be only to ensure th ily i

able to survive and not
that the posts in public ser

vice have to be treated a4 heriditary angd
on the death of the original emplovee his heir or dependent have tq
be automatically emplo
€rwise, I am afraj

yed on the same or another equivalent post.
d, a concession if interpreted a right, would
degenerate into an act of discrimination and attract the wrath of
Articles 14 and: 16 of the. Constitution. Consequently, the praver
Made for the Quashing of the orders rejecting the vetitioner's claim
r:r “PPointment or for the issue of a vwri
Spo

t of mandamusg divecting the
ndent-Bank to appoint her ca

nnot be accevpteq,

(12) Eve
Ment regar
N the
Pecify

n though, learned counsel had not addvessed anvy

ding the pavment of gratuity. it may e mentioneg that

: agreement between petitioner’s husband and {ha Bank

ain ca“.fs' mentioned' that “the Agent shall not be entitled ¢4

i“gly aen} other...ammmt or Fonafit of any tyvpe whatsoover, Accord-
* &ven the claim for gratuity cannot ho suetained,

Y vy
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it was
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) Ty view of the finding that the relationship bethen
(15) " VeV i - of master and servant or ery, 1 an
Agent and the Bank is not o )". ipal and Agent. it r?r’Yr:I‘ an,
asn sloyee, but is only that of a L Hcipg ST 5ent, 1t i lrnnuss;ihh.
rmI] 1"1'1']],11- am Agent is a workman. Lonsequently, this g
{o hold that i 5 ’

Petit,,
1 1 3 1Y f }n
ing i writ, Tt is dismissed.

is wholly lacking in merit. Tt

1 (14) As already noticed abov_e, th'e Banclf }}:?.Of'fered to give an
agency to the petitioner if she gives ;E J“;‘j(?r dﬂrmtg that .She Woulg
nlr;t c]'aim the status of a W(.)rkma:l. ' (,.t dt]'m 0 .'f nc; petltloner has
been rejected by me. In view of t_hls SL Uta 1}c;n, i s1 e now applies
to the Bank and gives an undertaking that s ?dWOUC.i not claim ¢,
be a workman, it is hoped that the Bank would consider hey ase

sympathetically and mitigate the hardships that she may undoyg,.
tedly be facing.

J.S.T.

Before :* A. L. Bahri & V. K. Bali, JJ.
TILAK RAJ AND OTHERS,—Petitioners.
versus |

FINANCIAL ~COMMISSIONER (REVENUE), PUNJAB AND
OTHERS,—Respondents.

Civil Writ Petition No. 13808 of 1991

December 5, 1991 ,

?wr;nfr——S"z.Lch order souaht to be re l

tniowner—Petitioners reset | ' 1jeti g
2tition ettled on e of org

landownerﬁDeath land during lifetime o;
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Punjab Ultization of Sur ! ndowner after enf

Held, th:
””-‘_ OTigina] 'lzltnd:cu}xlaa?ne]and was declared surplus in the hand

i T iah Land

2ol S Act 107 Wy hack in the vear 1984, The Pimia - the

AL1(:E:c£\J(IiT 137')‘ “AME into force on 9nd of April 1973. Uﬂdmtff:i-

2 scheme known g o 07 in which the surplus land is to he alloti,
OWn as Puniat, Utilization, of Surplus Area Schem€

s of



